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SUBJECT: 	 Proposed Regulatory Action to Implement SB 1441, Uniform Standards for 
Substance-Abusing Licensees and Revision of Disciplinary Guidelines 

STATEMENT OF ISSUES 

The Board is mandated to protect consumers from licensees who practice in an unsafe, 
incompetent, or impaired manner. In accordance with Business and Professions (B&P) 
Code, sections 2841.1 and 4501.1, protection of the public shall be the Bqard 's highest 
priority in exercising its licensing, regulatory, and di$ciplinary functions. 

B&P Code section 315 (Senate Bill 1441, Chapter 548, Statutes of 2008) established a 
Substance Abuse Coordination Committee (SACC) to develop uniform standards to be 
used by healing arts boards in dealing with substance-abusing licensees within each 
boards jurisdiction . All healing arts boards are required to use the standards that were 
developed. · 

Government Code section 11425.50(e) states that a penalty in an administrative 
disciplinary action may not be based on a guideline, criterion, bulletin , manual , instruction, 
order, standard of general application or other rule subject to Chapter 3.5 (commencing 
with Section 11340) unless it has been adopted as a regulation pursuant to Chapter 3.5 
(commencing with Section 11340). Accordingly, the Board's Disciplinary Guidelines 
(Guidelines) are established in regulation. 

In order -to implement the uniform standards adopted by the SACC, they must be 
incorporated into existing regulations through revision of the Board 's Guidelines. 

Additionally, the Board's Guidelines were last revised effective October 29, 2008 and it has 
become necessary to clean up other sections of the Guidelines (see Attachments A and B). 

BACKGROUND AND SUBJECT REVIEW 

The SACC was required to establish uniform and specific standards in sixteen areas by 
January 1, 2010 . 

The SACC was comprised of the Executive Officers (EO) of all healing arts boards , the 
Director of the Department of Consumer Affairs (DCA) and the State Medical Director of the 
Department of Drug and Alcohol Programs. The Board 's EO was a member of the SACC 
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and attended several meetings throughout the year. Additionally, a work group was 
established to assist the SACC. Marilyn Kimble, Probation Monitor, participated as a 
member of the work group and also attended several group and SACC meetings 

. throughout the year. 

On November 16, 2009 , the SACC adopted sixteen uniform standards to be used by all 
healing arts boards. 

The DCA Director encouraged the boards to promptly implement those standards that do 
not require legislation or regulatory changes. He also requested that the boards develop 
proposed statutory and/or regulatory changes, as needed , to fully implement the standards. 

Accordingly , Board staff worked on proposed amendments to the vocational nursing (VN) 
and psychiatric technician (PT) regulations regarding its Guidelines to include the uniform 
standards and to clean up other sections of the Guidelines. In the meantime, the Board 
was advised that the DCA established a SACC Subcommittee to review standard #4 
relative to required drug testing·. A review of this standard was deemed necessary due to 
numerous c"oncerns expressed during the public meetings regarding the frequency of 
testing required by this standard. · 

A draft of proposed regulatory language to implement the uniform standards was 
developed by the Board and presented at its May 19, 2010 Board Meeting. However, no 
action was taken by the Board pending the outcome of the SACC's review of standard #4 
and possible revisions to that stand-ard. 

The SACC subcommittee met on August 4, 2010 and March 9, 2011. Public comment was 
received during these meetings. The subcommittee adopted revisions to Uniform 
Standard #4 which include a new testing frequency schedule, exceptions, other drug 
standards, petitions for reinstatement and outcomes. On April 11, 2011, the SACC 
adopted the Subcommittee's recommendations (see Attachment C). 

At the February 25, 2011 Board Meeting, the Board_directed staff to prepare a rulemaking 
file and authorized the Executive Officer to make changes consistent with the intent of 
standard #4 relative to required drug testing . 

On July 22, 2011, the Notice of Proposed Changes was published in the California 
Regulatory Notice Register (see Attachment D). A copy of the Notice was mailed to all 
interested parties on the Board's mailing list. The proposed language was mailed to those 
individuals who requested a copy. 

On September 6, 2011, a public hearing was held at the Engineers' Board Hearing Room, 
2535 Capitol Oaks Drive (Third Floor), Sacramento , California 95833. Only one comment 
was received during the hearing from Ann Lyles , Consultant for the California Association 
of Psychiatric Technicians, who indicated that the proposed regulations appear to be 
straightforward and clear. Additionally, written comments were received from Bonnie 
Castillo, Director of Government Relations for the California Nurses Association on 
September 6, 2011 (see Attachment F). 
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SUBJECT: 	 Proposed Regulatory Action to Implement SB 1441, Uniform Standards for 
Substance-Abusing Licensees and Revision of Disciplinary Guidelines 

STATEMENT OF ISSUES 

The Board is mandated to protect consumers from licensees who practice in an unsafe, 
incompetent, or impaired manner. In accordance with Business and Professions (B&P) 
Code, sections 2841.1 and 4501.1, protection of the public shall be the Bqard's highest 
priority in exercising its licensing, regulatory, and di$ciplinary functions. 

B&P Code section 315 (Senate Bill 1441, Chapter 548, Statutes of 2008) established a 
Substance Abuse Coordination Committee (SACC) to develop uniform standards to be 
used by healing arts boards in dealing with substance-abusing licensees within each 
boards jurisdiction. All healing arts boards are required to use the standards that were 
developed. · 

Government Code section 11425.50(e) states that a penalty in an administrative 
disciplinary action may not be based on a guideline, criterion, bulletin, manual, instruction, 
order, standard of general application or other rule subject to Chapter 3.5 (commencing 
with Section 11340) unless it has been adopted as a regulation pursuant to Chapter 3.5 
(commencing with Section 11340). Accordingly, the Board's Disciplinary Guidelines 
(Guidelines) are established in regulation. 

In order .to implement the uniform standards adopted by the SACC, they must be 
incorporated into existing regulations through revision of the Board's Guidelines. 

Additionally, the Board's Guidelines were last revised effective October 29, 2008 and it has 
become necessary to clean up other sections of the Guidelines (see Attachments A and B). 

BACKGROUND AND SUBJECT REVIEW 

The SACC was required to establish uniform and specific standards in sixteen areas by 
January 1, 2010. 

The SACC was comprised of the Executive Officers (EO) of all healing arts boards , the 
Director of the Department of Consumer Affairs (DCA) and the State Medical Director of the 
Department of Drug and Alcohol Programs. The Board's ·EO was a member of the SACC 
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and attended several meetings throughout the year. Additionally, a work group was 
established to assist the SACC. Marilyn Kimble , Probation Monitor, participated as a 
member of the work group and C\lso attended several group and SACC meetings 

. throughout the year. 

On November 16, 2009, the SACC adopted sixteen uniform standards to be used by all 
healing arts boards. 

The DCA Director encouraged the boards to promptly implement those standards that do 
not require legislation or regulatory changes. He also requested that the boards develop 
proposed statutory and/or regulatory changes, as needed, to fully implement the standards. 

Accordingly, · Board staff worked on proposed amendments to the vocational nursing (VN) 
and psychiatric technician (PT) regulations regarding its Guidelines to include the uniform 
standards and to clean up other sections of the Guidelines. In the meantime, the Board 
was advised that the DCA established a SACC Subcommittee to review standard #4 
relative to required drug testing. A review of this standard was deemed necessary due to 
numerous concerns expressed during the public meetings regarding the frequency of 
testing required by this standard. · 

A draft of proposed regulatory language to implement the uniform standards was 
developed by the Board and presented at its May 19, 2010 Board Meeting. However, no 
action was taken by the Board pending the outcome of the SACC's review of standard #4 
and possible revisions to that standard. 

The SACC subcommittee met on August 4, 2010 and March 9, 2011. Public comment was 
received during these meetings. The subcommittee adopted revisions to Uniform 
Standard #4 which include a new testing frequency schedule, exceptions, other drug 
standards, petitions for reinstatement and outcomes. On April 11, 2011, the SACC 
adopted the Subcommittee's recommendations (see Attachment C). 

At the February 25, 2011 Board Meeting, the Board. directed staff to prepare a rulemaking 
file and authorized the Executive Officer to make changes consistent with the intent of 
standard #4 relative to required drug testing. 

On July 22, 2011, the Notice of Proposed Changes was published in the California 
Regulatory Notice Register (see Attachment D). A copy of the Notice was mailed to all 
interested parties on the Board's mailing list. The proposed language was mailed to those 
individuals who requested a copy. 

On September 6, 2011, a public hearing was held at the Engineers' Board Hearing Room, 
2535 Capitol Oaks Drive (Third Floor), Sacramento, California 95833. Only one comment 
was received during the hearing from Ann Lyles, Consultant for the California Association 
of Psychiatric Technicians , who indicated that the proposed regulations appear to be 
straightforward and clear. Additionally, written com·ments were received from Bonnie 
Castillo , Director of Government Relations for the California Nurses Association on 
September 6 , 2011 (see Attachment F). 
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At the September 9, 2011 Board Meeting, the Board tabled this item to the 
November 10, 2011 Board Meeting to allow Board staff to properly consider the comments 
received by Ms. Castillo. The comments were considered and no changes to ·the proposed 
regulatory language were recommended. 

On October 27, 2011 , the Legislative Counsel Bureau (LCB) issued an opm1on on the 
adoption of the Uniform Standards by the healing arts boards (see Attachment G). In 
response to questions from Senator Curren D. Price, Jr., the LCB opined that the SACC 
was required to formally promulgate the Uniform Standards as regulations pursuant to the 
Administrative Procedures Act and that the healing arts boards are required to implement 
such standards. This opinion was provided to the Board on November 8, 2011. 

At the November 9, 2011 Board Meeting, the Board tabled its consideration and possible 
action on the proposed regulations to allow time for the DCA to issue a response to the 
LCB's opinion or for any new information to emerge. On January 26, 2012, the Board 
received information from the DCA that there was no indication that an SACC meeting will 
be called to pursue regulations. 

At the February 24, 2012 Board Meeting, the Bo~rd tabled its consideration and possible 
action on the proposed regulations to allow time for any new information and for the DCA to 
issue a response. In response to the LCB's opinion, on February 29, 2012, the Office of 

· the Attorney General (OAG) issued an informal legal opinion (see Attachment H). The 
OAG opined that B&P Code section 315 does not itself trigger the need to issue the 
Uniform Standards as regulations; the SACC's adoption of the Uniform Standards does not 
need to undergo the formal rulemaking process under the Administrative Procedures Act; 
the healing arts boards must implement the Uniform Standards; and, if the Uniform 
Standards must be adopted as regulations, the individual healing arts boards would issue 
the regulations to implement the Uniform Standards. 

On April 5, 2012, after reviewing the LCB and OAG opinions, the DCA issued its opinion to 
advise the healing arts boards of its opinion regarding raised questions (see Attachment 1). 
The DCA concurred with the LCB and the OAG that the healing arts boards do not have 
discretion to modify the content of the specific terms or conditions of probation that make 
up the Uniform Standards; and, unless the Uniform Standards specifically so provide, all of 
the Uniform Standards must be applied to cases involving substance-abusing licensees. 
The DCA agreed with the OAG that the SACC does not have authority to adopt the Uniform 
Standards as regulations. The authority to promulgate the regulations necessary to 
implement the Uniform Standards lies with the ·individual healing arts boards. The DCA 
recommended that the healing arts boards move forward as soon as possible to implement 
the mandate of B&P Code section 315 as it relates to Uniform Standards. 

At the May 11, 2012 Board meeting, Enforcement Division Chief Karen Newquist briefed 
the Board regarding a May 8, 2012 meeting between DCA Legal Counsel (Counsel) and 
Board staff. 

· At this meeting , Counsel and Board staff reviewed the Board's proposed regulations for 
conformance to the DCA's April 5, 2012 opinion and requirements of the Uniform 
Standards. Additionally, Counsel provided three options that the DCA approved for use 
in determining whether a licensee is a substance-abusing licensee. The options were: 
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Option 1: Using a rebuttable presumption. If the charge involves alcohol or drugs, it will 
be assumed that the licensee is in fact a substance-abusing licensee and he then bears 
the burden of proving that he is NOT a substance-abusing licensee at the hearing. 

Option 2: Imposing probationary terms that include the Uniform Standards when the 
charges involve drugs and/or alcohol, but making them contingent on the out~ome of an 
ordered clinical diagnostic evaluation to determine whether or not the individual is a 
substance-abusing licensee. 

Option 3: The Board bears the burden of proving (via facts, layperson and expert 
testimony, etc.) at a hearing that the individual is a substance-abusing licensee. 

At the conclusion of the meeting, Counsel and Board staff agreed that the Board's 
proposed regulations utilized Option 1 and were not in conflict with either the DCA's 
opinion or the Uniform Standards. 

At the May 11, 2012 Board meeting, the Board approved the proposed regulations and 
directed staff to submit the rulemaking file to the DCA and the Office of Administrative Law 
(OAL) for final approval. 

On June 6, 2012, the rulemaking file was submitted to the DCA. On July 19, 2012, the 
DCA recommended changes to the proposed regulatory language (see Attachment J) and 
granted a 90-day extension to October 17, 2012, for submission of the final rulemaking file 
to the OAL. On July 30, 2012, the Board noticed the modified text. The 15-day comment 
period regarding the modified text ended on August 14, 2012. Comments related to the 
proposed changes were received from Bonnie Castillo, Director, Government Relations, 
California Nurses Association (see Attachment K). Ms. Castillo's comments were in 
support of the proposed regulations. 

Recommendations: 

1. 	 The Board approve the regulatory proposal as modified on July 30, 2012, to amend 
Division 25 of Title 16, California Code of Regulations, to amend sections 2524 (VN 
Regulations) and 2579.10 (PT Regulations). 

2. 	 Direct staff to submit the rulemaking file to the DCA and to the Office of Administrative 
Law (OAL) for final approval; and · 

3. 	 Authorize the Executive Officer to make non-substantive changes as are required by the 
Director of the DCA and the OAL. 

Attachment A Proposed Regulatory Language for Implementation of Uniform Standards 
and Revision of Disciplinary Guidelines 

Attachment B Proposed Revised Disciplinary Guidelines 
Attachment C Uniform Standards Regarding Substance-Abusing Healing Arts Licensees 

(dated April 2011) 

Attachment D Notice of Proposed Changes 
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Attachment E 

Attachment F 

Attachment G 

Attachment H 

Attachment I 

Attachment J 


Attachment K 

Initial Statement of Reason 
Written Comments Received 
Legislative Counsel Bureau Opinion, October 27, 2011 
Office of the Attorney General Informal Legal Opinion , February 29 , 2012 
Department of Consumer Affairs Opinion, April 5, 2012 

. Proposed Regulatory Language for Implementation of Uniform Standards 
and Revision of Disciplinary Guidelines- Modified Text 
Written Comments Received Regarding Modified Text 
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Agenda Item #11.A. - Attachment A 


Board of Vocational Nursing and Psychiatric Technicians 

SPECIFIC LANGUAGE 

Vocational Nursing Regulations 

California Code of Regulations, Title 16, Division 25, Chapter 1, Article 4, is amended to read: 

2524. Disciplinary Guidelines and Uniform Standards Related to Substance Abuse. 

In reaching a decision on a disciplinary action under the Administrative Procedure Act 
(Government Code Section 11400 et seq.) the Board shall i-der utilize the disciplinary guidelines 
entitled "Disciplinary Guidelines and Uniform Standards Related to Substance Abuse" (Rev. 
6/19/076/20/11 ), which are hereby incorporated by reference. The Disciplinary Guidelines apply 
to all disciplinary matters; the Uniform Standards apply to a substance abusing licensee. 

{ill_ 	Notwithstanding subsection (b), f)geviation from tftesethe guidelineDisciplinary 
Guidelines, including the standard conditions of probation, is appropriate where the 
Board, in its sole discretion, determines that the facts of the particular case warrant 
such a deviation- for exmnple: the presence of mitigating or aggravating factors; the 
age of the case; evidentiary problems . 

.G2} lf the conduct found to be a violation involves the use of drugs and/or alcohol, the 
licensee shall be presumed to be a substance abusing licensee for purposes of Section 
315 of the Business and Professions Code. If the licensee does not rebut that 
presu1nption, then the Uniform Standards for a substance abusing licensee shall apply 
unless the licensee establishes that, in his or her particular case, appropriate public 
protection can be provided with modification or o1nission of a specific standard as a 
term of probation . 

.(9 Notwithstanding the Disciplinary Guidelines, any proposed decision issued in 
accordance with the procedures set forth in Chapter 5 (commencing with Section 
11500) of Part 1 of Division 3 of Title 2 of the Government Code that contains any 
finding of fact that the licensee engaged in any act of sexual contact as defined in 
subdivision (c) of section 729 of the Business and Professions Code, with a patient, or 
has committed an act or been convicted of a sex offense as defined in Section 4401 0 
of the Education code, shall contain an order revoking the license. The proposed 
decision shall not contain an order staying the revocation of the license. 

Note: Authority cited: Section 2854, Business and Professions Code; and Section 
11425.50(e), Government Code. Reference: Sections 315, 315.2, 315.4, 729, 2875 , 2876 and 
2878, Business and Professions Code; Section 44010, Education Code; and Sections 11400.20, 
11425.50(e), and 11500, Government Code. 
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Board of Vocational Nursing and Psychiatric Technicians 

SPECIFIC LANGUAGE 

Psychiatric Technician Regulations 

California Code of Regulations, Title 16, Division 25, Chapter 2, Article 4, is an1ended to read: 

25 79.10. Disciplinary Guidelines and Uniform Standards Related to Substance Abuse. 

In reaching a decision on a disciplinary action under the Administrative Procedure Act 
(Government Code Section 11400 et seq.) the Board shall idef utilize the disciplinary guidelines 
entitled "Disciplinary Guidelines and Uniform Standards Related to Substance Abuse" (Rev. 
6/19/076/20/11 ), which are hereby incorporated by reference. The Disciplinary Guidelines apply 
to all disciplinary matters; the Uniform Standards apply to a substance abusing licensee . 

.@)_ 	 Notwithstanding subsection (b), &geviation from tflesethe guidelineDisciplinarv 
Guidelines, including the standard conditions of probation, is appropriate where the 
Board, in its sole discretion, determines that the facts of the particular case warrant 
such a deviation- for example: the presence of mitigating or aggravating factors; the 
age of the case; evidentiary problen1s . 

.(hl If the conduct found to be a violation involves the use of drugs and/or alcohol, the 
licensee shall be presumed to be a substance abusing licensee for purposes of Section 
315 of the Business and Professions Code. If the licensee does not rebut that 
presumption, then the Uniform Standards for a substance abusing licensee shall apply 
unless the licensee establishes that, in his or her particular case, appropriate public 
protection can be provided with modification or omission of a specific standard as a 
term of probation. 

if} 	Notwithstanding the Disciplinary Guidelines, any proposed decision issued in 
accordance with the procedures set forth in Chapter 5 ( co1nmencing with Section 
11500) of Part 1 of Division 3 of Title 2 of the Government Code that contains any 
finding of fact that the licensee engaged in any act of sexual contact as defined in 
subdivision (c) of section 729 of the Business and Professions Code, with a patient, or 
has committed an act or been convicted of a sex offense as defined in Section 44010 
of the Education code, shall contain an order revoking the license. The proposed 
decision shall not contain an order staying the revocation of the license. 

Note: Authority cited: Section 4504, Business and Professions Code; and Section 
11425.50(e), Government Code. Reference: Sections 315, 315.2, 315.4, 729, 4520 and 4521 , 
Business and Professions Code; Section 44010, Education Code; and Sections 11400.20, 
11425.50(e), and 11500, Government Code. 
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INTRODUCTION 


Business and Professions Code sections 2841.1 and 4501.1 1nandate that 
protection of the public shall be the highest priority for the Board of 
Vocational Nursing and Psychiatric Technicians (Board) in exercising 
its licensing, regulatory, and disciplinary functions . Whenever the 
protection of the public is inconsistent with other interests sought to be 
promoted, the protection ofthe public shall be paramount. 

To facilitate unijorn1ity of disciplinary orders and to ensure that its 
disciplinary policies are known, the Board adopted these Disciplinary 
Guidelines and Uniform Standards Related to Substance Abuse. 

Disciplinary Guidelines 

The guidelinesDisciplinarv Guidelines are intended for use by 
individuals involved in disciplinary proceedings against vocational 
nurse and psychiatric technician licensees or applicants, including 
administrative law judges and attorneys, as well as the Board members 
who review proposed decisions and stipulations and have ultilnate 
authority to make final decisions. 

While recognizing the concept that administrative law judges n1ust be 
free to exercise their discretion, the Board requests that these the 
guidelinesDisciplinary Guidelines be followed to the extent possible and 
that any departures be noted and ,explained in .the Proposed Decision. 

The Board requests that matters in extenuation and n1itigation, as well 
as those in aggravation, be fully considered and noted in the Proposed 
Decision. Of prin1ary importance is the effect the respondent 's 
Respondent's conduct had or could have had on the health, safety, and 
welfare ofCalifornia consumers. 



Uni(orm Standards Related to Substance Abuse 

Pursuant to Business and Professions Code section 3I5, the Department 
of Consumer Affairs (Department) Substance Abuse Coordination 
Committee formulated Uniform Standards Regarding Substance
Abusing Healing Arts Licensees (rev. 4/20II). The Board )s U,niforn1 
Standards not otherwise incorporated into the Standard Conditions are 
~found in Conditions o( Probation 25, 26, 27, 28, 29, and 30. The 
Uniform Standards apply when dealing with substance-abusing 
licensees. 

If the conduct found to be a violation involves the use of drugs and/or 
alcohol, the licensee shall be presumed to be a substance abusing 
licensee. !(the licensee does not rebut that presumption, then Conditions 
of Probation 25, 26 and 27 shall be imposed unless th·e licensee 
establishes that, in his- or her particular case, appropriate public 
protection can be provided with modification or omission o( a specific 
standard as a term o(probation. 

Conditions ofProbation 28, 29, and 30 shall be considered where the 
licensee is found to be a substance abuser, and, if the nature and 
circumstances of the particular case warrant, shall be in1posed as 
probation conditions. 

The Board nzay impose more restrictive conditions, if necessary, to 
protect the public. 
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REGULATORYAUTHORITY 


California Code ofRegulations 
Title 16, Division 25 

Section 2524 (VN) & Section 2579.10 (PT): 

Disciplina1y Guidelines and Uniform Standards Related to Substance Abuse. 

In reaching a decision on a disciplinary action under the Administrative 
Procedure Act (Government Code section 11400 et seq.) the Board shall consider 
utilize the disciplinary guidelines entitled "Disciplinary Guidelines and Uni{or1n 
Standards Related to Substance Abuse" (Rev. 6/19/076/20/11 ), which are hereby 
incorporated by reference. The Uniform Standards ap_plv to a substance abusing 
licensee. 

{g)_Notwithstanding subsection (b), f)d_eviation from these guidelines the 
Disciplinary Guidelines, including the standard conditions ofprobation, is 
appropriate where the Board, in its sole discretion, determines that the facts 
of the particular case warrant such a deviation -for example-;-;_ the presence 
of mitigating or aggravating factors; the age of the case; evidentiary 
problems. 

@If the conduct found to be a violation involves the use of drugs and/or 
alcohol, the licensee shall be presumed to be a substance-abusing licensee 
.for purposes ofsection 315 of the Code. I[ the licensee does not rebut that 
presumption, then the Uniform Standards {or a substance abusing licensee 
shall apply unless the licensee establishes that, in his or her particular case, 
appropriate public protection can be provided with modification or omission 
o[a specific standard as a term o[probation. 

[flNotwithstanding the Disciplinary Guidelines, any proposed decision issued 
in accordance with the procedures set forth in Chapter 5 (commencing with 
Section 11500) o[Part 1 of Division 3 of Title 2 of the Government Code 
that contains any finding of (act that the licensee engaged in any act of 
sexual contact as defined in subdivision (c) of section 729 of the Business 
and Professions Code, with a patient, or has comn1itted an act or been 
convicted o( a sex offense as defined in Section 44010 of the Education 
Code, shall contazn an order revoking the license. The proposed decision 
shall not contain an order staying the revocation o(the license. 
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FACTORS TO BE CONSIDERED 


In detern1ining whether revocation, suspension or probation should be imposed 
in a given disciplinary action, the following factors should be considered: 

);;> Nature and severity ofthe act(s), offense(s), or crime(s) under consideration. 

);;> Actual or potential hann to the public. 

);;> Actual or potential harn1 to any patient. 


);;> Overall disciplinary record. 


:Y Overall crin1inal actions taken by any federal, state or local agency or court. 


);;> Prior warnings on record or prior remediation. 


:Y Number and/or variety ofcurrent violations. 


;;;;. }p{itigatiorrMitigating or aggravating evidence. 


);;> In case of a criminal conviction, con1pliance with terms of sentence and/or 

court-ordered probation. 

:Y Time passed since the act(s) or offense(s) occurred. 

);;> If applicable, evidence ofproceedings to dismiss a conviction pursuant to Penal 
Code section 1203.4. 

);;> Cooperation with the Board and other law enforcement or regulatory agencies. 

);;> Other rehabilitation evidence. 
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SUMMARY LISTS OF THE 

STANDARD &AND OPTIONAL 

CONDITIONS OF PROBATION 


Standard Conditions ofProbation (1 -14)~ 

The Standard Conditions o[ Probation (1-14) are those conditions of probation 
which will generally ap_pear in all cases involving probation as standard terms and 
conditions. 

1. Obey All Laws 

2. Compliance with Probation Program 

3. Submit Written Reports 

4. Notification ofAddress and Telephone Number Change{ll 

5. Notification ofResidency or Practice Outside ofState 

6. Meetings Withwith Board Representative(s) 

7. Notification to Employer{§J_ 

8. Ewzployment Requirements and Limitations 

9. Supervision Require1nents 

10. Con1pletion ofEducational Course(s) 

11. Maintenance of Valid License 

12. Cost Recovery Requirements 

13. License Surrender 

14. Violation ofProbation 
v 



Optional Conditions ofProbation (15 -- 25)~ 


The Optional Conditions of Probation (15-25) are those conditions o[ probation 
which address specific circumstances o[the case. 

);.;- If relevant to the violation) any of the optiorial co1ctditionsOptional Conditions 
may be included in the probation requirements. 

);.;- If the offense involves alcohol and0r drugssubstance abuse) including alcohol, 
Co1ctditions Optional Conditions 19- -2--:122 are usually required (in addition to 
the Standard Conditions 1 - 14 and, if the licensee is found to be a substance
abuser, Uniform Standards Conditions 26-28). Optional Conditions 16-18~ 
and Conditions 29-31 are also recommended) ifrelevant. 

);.;- If the respondent JsRespondent Js license has been or will have been expired for 
over four (4) years by the time a decision is rendered) the Respondent shall be 
required to take and pass the licensure examination (Condition 24). 

);.;- If the case involves mental illness) Conditions 16-18 are recommended. 

15. Suspension ofLicense 

16. Examination by a Physician 

17. Psychiatric/Psychological Evaluation 

18. Psychotherapy 

19. Rehabilitation Program 

20. Chernical DcpendencyAddictive Behavior Support & Recovery Groups 

21. Abstain from C~ntrolled Substances 

22. Abstain from Use ofAlcohol and Products Containing Alcohol 

23. Submit Biological Fluid Samples 

24. Take and Pass Licensure Examination 

25. Restrictions on Licensed Practice 
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SUMMARY LISTS OF 

UNIFORM STANDARDS- CONDITIONS OF . 


PROBATION 


Required Conditions o(Probation (26 -- 28): 

The following Uniform Standards -- Conditions ofProbation shall be imposed as 
. probation conditions in cases where Respondent is placed on probation due to 

substance abuse. 

26. Submit to Drug Testing 

2 7. Positive Drug Test 

28. Major and Minor Violations 

Optional Conditions o(Probation (29 -- 31): 

The (allowing Uniform Standards -- Conditions of Probation shall be considered 
and, if the circumstances of the case warrant, shall be imposed as probation 
conditions. 

29. Clinical Diagnostic Evaluation 

30. Group Meetings with Qualified Facilitator 

31. Worksite Monitor 
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DISCIPLINARY GUIDELINES 


STANDARD CONDITIONS 

OF PROBATION [1-14] 


1. OBEY ALL LAWS 


Respondent shall obey all federal , state and local laws at all tin1es, including all 
statutes and regulations governing the license. Respondent shall subtnit, in writing, 
a full and detailed account of any and all violations of the law, including alleged 
violations, to the Board within five---E51days of occurrence. This provision applies 
during any period of suspension or any other period of non-practice, in state or out 
of state. 

To ensure cotnpliance with this condition, respondentRespondent shall subtnit 
fingerprints through the Departlnent of Justice and Federal Bureau of Investigation 
within thirty (301 days of the effective date of the decisionDecision, unless the 
Board determines that fingerprints were previously subtnitted by the 
respondentRespondent to the Board. 

Respondent shall also subtnit to the Board a recent 2" x 2" photograph of 
hitnself/herself within thirty (301 days of the effective date of the 
decisionDecision. 

If respondentRespondent is under a critninal court order, including probation or 
parole, and the order is violated, it shall be deetned a violation of these probation 
conditions. Respondent shall subtnit proof of satisfactory cotnpletion of any 
critninal probation or parole that ends after the effective date of the Board' s 
Decision. Respondent shall subtnit certified copies of court docutnents related to 
the expungement of any conviction(s) if not previously subtnitted. 

2. COMPLIANCE WITH PROBATION PROGRAM 

Respondent shall fully cotnply with the conditions of probation established by the 
Board and shall cooperate with representatives of the Board in its 1nonitoring and 
investigation of the respondent ' sRespondent' s compliance vvith the Probation 
Program. 

Upon successful cotnpletion of probation, the respondent ' sRespondent's license 
will be fully restored. 
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3. 	 SUBMIT WRITTEN REPORTS 

Respondent shall sub1nit or cause to be sub1nitted, under penalty of perjury, any 
written reports, or declarations and verifications of actions as required by the · 
Board or its representatives. These reports or declarations shall contain state1nents 
relative to respondent ' sRespondent's compliance with all the conditions of the 
Board 's Probation Progra1n. 

Respondent shall i1nn1ediately execute all release of infonnation fonns as 1nay be 
required by the Board or its representatives. 

In the first report, respondentRespondent shall provide a list of all states and 
territories where he/she has ever been licensed as a vocational/practical nurse, 
psychiatric technician, or registered nurse. Respondent shall provi~e infonnation 
regarding the status of each license and any change in license statqs during the 
period of probation. Respondent shall infonn the Board if he/she applies for or 
obtains a new nursing or psychiatric technician license during the period of 
probation. 

Respondent shall provide a copy of the Board ' s decisionDecision to the regulatory 
agency in every state and territory in which he/she has applied for or holds a 
vocational/practical nurse, psychiatric technicianj_ and/or registered nurse license. 

4. 	 NOTIFICATION OF ADDRESS AND TELEPHONE NUMBER 

CHANGE(S) 


Respondent shall notify the Board, in writing, within :f.i-ve--E5) days of any change 
in address or telephone number(s). 

Respondent ' s failure to clai1n 1nail sent by the Board 1nay be dee1ned a violation of 
these probation conditions. 

5. NOTIFICATION OF RESIDENCY OR PRACTICE OUTSIDE OF STATE 

Respondent shall notify the Board, in writing, within fi.ve-E5) days , if he/she leaves 
California to reside or practice in another state. Periods of residency or practice 
outside of California shall not apply toward a reduction of this probation ti1ne 
period. If respondentRespondent resides or practices outside of California, the 
period of probation shall be auto1natically extended for the sa1ne time period 
he/she resides or practices outside of California. The respondentRespondent shall 
provide ' vritten notice to the Board within fi.ve-E5) days of any change of residency 
or practice. 
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Respondent shall notify the Board, in writing, within fi¥e---E51 days, upon his/her 
return to California. 

6. MEETINGS WITH BOARD REPRESENTATIVE(S) 

Respondent shall appear in person at tneetings as directed by the Board or its 
designated representatives. 

7. NOTIFICATION TO EMPLOYER(S) 

When currently etnployed or applying for etnploytnent in any capacity in any 
health care profession, respondentRespondent shall notify his/her en1ployer of the 
probationary status of respondent' sRespondent's license. This notification to the 
respondent' sRespondent's current health care etnployer shall occur no later than 
the effective date of the Decision. The respondentRespondent shall notify-any 
prospective health care etnployer of his/her probationary status with the Board 
prior to accepting such etnploytnent. At a tninimutn, this notification shall be 
accomplished by providing the e1nployer or prospective employer with a copy of 
the Board's Accusation or Statetnent of Issues and Disciplinary Decision. 

Respondent shall provide to the Board the name(s), physical address(s), 1nailing 
address(s), and telephone nu1nber(s) of all health care employers and supervisors. 
Respondent shall co1nplete the required consent fonns and sign an agreetnent with 
his/her employer(s) and supervisor(s) authorizing the Board and the employer(s) 
and supervisor(s) to communicate regarding Respondent's work status, 
perforinance, and tnonitoring. 

The Health Care Profession includes, but is not litnited to: Licensed Vocational 
Nurse, Psychiatric Technician, Registered Nurse, Medical Assistant, Parmnedic, 
E1nergency Medical Technician, Certified Nursing Assistant, Hotne Health Aide, 
and all other ancillary technical health care positions. 

Respondent shall cause each health care etnployer to subtnit to the Board all 
perfonnance evaluations and any other employ1nent related reports as required by 
the Board. Respondent shall notify the Board, in writing, of any difficulty in 
securing etnployer reports within H¥-e-f51 days of such an event. 

Respondent shall notify the Board, in writing, within ~51 days of any change 
in etnployment status. Respondent shall notify the Board, in writing, if he/she is 
tenninated or separated, regardless of cause, from any nursing or health care 
related etnploytnent .with a full explanation of the circutnstances surrounding the 
tennination or separation. 
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8. EMPLOYMENT REQUIREMENTS AND LIMITATIONS 

Respondent shall work in his/her licensed capacity in the state of California. This 
practice shall consist of no less than s*--f6j continuous months and of no less than 
tvventy (20j hours per week. 

Respondent shall not work for a nurses' registry or in any private duty position, a 
tetnporary nurse placement agency, as a faculty tnember in an accredited or 
approved school of nursing, or as an instructor in a Board approved continuing 
education course except as approved, in writing, by the Board. Respondent shall 
work only on a regularly assigned, identified and predetennined work site(s) and 
shall not work in a float capacity except as approved, in writing, by the Board. 

9. SUPERVISION REQUIREMENTS 

Before comtnencing or continuing etnployment in any health care profession, 
respondentRespondent shall obtain approval fron1 the Board of the supervision 
provided to the respondentRespondent while etnployed. 

Respondent shall not function as a charge nurse (i.e. , work in any healthcare 
setting as the person who oversees or directs licensed vocational nurses, 
psychiatric technicians, certified nursing assistants , or unlicensed assistive 
personnel) or supervising psychiatric technician during the period of probation, 
except as approved, in writing, by the Board. 

10. COMPLETION OF EDUCATIONAL COURSE(S) 

Respondent, at his or herhis/her own expense, shall enroll and successfully 
cotnplete a course(s)coursework substantially related to the violation(s) no later 
than the end of the first year of probation. 

The coursework shall be in addition to that required for license rene,iVal. The 
Board shall notify the respondentRespondent of the course content and number of 
contact hours required. Within thirty (30j days of the Board' s vvritten notification 
of assigned coursework, respondentRespondent shall subtnit a written plan to 
co)Jlply with this requiretnent. The Board shall approve such plan prior to 
enrolltnent in any course of study. 

Upon successful completion of the coursework, respondentRespondent shall 
subtnit "original" completion certificates to the Board within thirty (30 j days of 
course cotnpletion. 
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11. MAINTENANCE OF VALID LICENSE 


Respondent shall, at all ti1nes, 1naintain an active current license with the Board, 
including any period of suspension. 

If an initial license 1nust be issued (State1nent of Issues) or a license is reinstated, 
probation shall not com1nence until a license is issued by the Board. R.espondent 
must complete the licensure process within twe-f2) years fro1n the effective date of 
the Board' s decisionDecision. 

Should respondentRespondent's license expire, by operation of law or otherwise, 
upon renewal or reinstate1nent, respondent'sRespondent's license shall be subject 
to any and all conditions of this probation not previously satisfied. 

12. COST RECOVERY REQUIREMENTS 

Respondent shall pay to the Board costs associated with its investigation and 
enforce1nent pursuant to Business and Professions Code section 125.3 in the 
mnountof$ 

Respondent shall be permitted to pay these costs in a pay1nent plan approved by 
the Board with pay1nents to be completed no later than three months prior to· the 
end of the probation period. The filing of bankruptcy by respondentRespondent 
shall not- relieve respondentRespondent of his/her responsibility to reimburse the 
Board for its investigation and prosecution costs. Failure to make payments in 
accordance with any formal agree1nent entered into with the Board or pursuant to 
any Decision by the Board shall be considered a violation of probation. 

If respondentRespondent has not complied with this condition during the 
probationary period, and respondentRespondent presents sufficient docu1nentation 
of his/her good faith effort to comply with this condition, and if no · other 
conditions have been violated, the Board or its representatives 1nay, upon written 
request from the respondentRespondent, extend the probation period up to · one 
year, without further hearing, in order to co1nply with this condition. During the 
extension, all original conditions of probation will apply . 

Except as provided above, the Board shall not renew or reinstate the license of any 
respondent who has failed to pay all the costs as directed in a Decision. 
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13. LICENSE SURRENDER 

During probation, if respondentRespondent ceases practicing due to retiretnent, 
health reasons, or is otherwise unable to satisfy the conditions of probation, 
respondentRespondent tnay surrender his/her license to the Board. The Board 
reserves the right to evaluate respondent' sRespondent' s request and to exercise its 
discretion whether to grant the request without further hearing. Upon fonnal 
acceptance of the tendered license, respondentRespondent will no longer be 
subject to the conditions of probation. 

Surrender of respondent ' sRespondent's license shall be considered a disciplinary 
action and shall becotne a part of respondent'sRespondent's license history with 
the Board. A licensee who surrenders his/her license may petition the Board for 
reinstatetnent no sooner than the following tninitnutn periods frotn the effective 
date of the disciplinary decisionDecision for the surrender: 

>- Three (3j years for reinstatement of a license surrendered for any reason other 
than a tnental or physical illness; or 

>- ·Gne-f1j year for a license surrendered for a mental or physical illness. 

14. VIOLATION OF PROBATION 

If respondentRespondent violates the conditions of his/her probation, the Board, 
after giving respondentRespondent notice and an opportunity to be heard, may set 
aside the stay order a~d itnpose the stayed discipline 
(denial/revocation/suspension) of respondent ' sRespondent's license. If during 
probation, an accusationAccusation or petition to revoke probationPetition to 
Revoke Probation has been filed against respondent' sRespondent's license or the 
Attorney General ' s Office has been requested to prepare an accusationAccusation 
or petition to revoke probationPetition to Revoke Probation against 
respondent' sRespondent's license, the probationary period shall autotnatically be 
extended and shall not expire until the accusationAccusation or petitionPetition 
has been acted upon by the Board. 
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OPTIONAL CONDITIONS 

OF PROBATION [15-25] 


15. SUSPENSION OF LICENSE 


Respondent is suspended from practice as a vocational nurse/psychiatric 
technician for 1nonth(s) (period not to exceed one year) beginning on the 
effective date of this decisionDecision. 

During suspension, all probation conditions are in full force and effect except 
those relating to actual practice. The period of suspension will not apply to the 
reduction of this probationary period. The probation shall be auto1natically 
extended for the satne tirne period as the length of suspension. 

16. EXAMINATION BY A PHYSICIAN 

Within sixty (60j days of the effective date of the Decision, respondentRespondent 
shall subtnit to a physical examination by a physician of his/her choice who 1neets 
minimum criteria established by the Board. The physician 1nust be licensed in 
California and Board certified in Fatnily Practice, Internal Medicine or a related 
specialty. The purpose of this exmnination shall be to detennine ability to perform 
all professional duties with safety to self and to the public. Respondent shall 
provide the examining physician with a copy of the Board's Disciplinary Order 
prior to the examination. The cost of such examination shall be paid by the 
resp ondentRespondent. 

Respondent shall cause the physician to subtnit to the Board a written 1nedical 
report in a fonnat acceptable to the Board. This report shall be subtnitted within 
ninety (90j days of the effective date of the Decision. If the exa1nining physician 
finds that respondentRespondent is not physically fit to practice or can only 
practice with restrictions, the exa1nining physician shall notify the Board verbally 
within 24 hours and in writing within five-f5j working days. The Board shall 
notify the respondentRespondent in writing of the exmnining physician's 
detennination of unfitness to practice and shall order the respondentRespondent to 
cease or restrict licensed activities as a condition of probation. 

Respondent shall cotnply with this condition any order to cease or restrict his/her 
practice until the Board is satisfied of respondent' sRespondent' s fitness to practice 
safely and has so notified the respondentRespondent in writing. Respondent shall 
docutnent cotnpliance in the manner required by the Board. 
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17. PSYCHIATRIC/PSYCHOLOGICAL EVALUATION 

Within sixty (60j days of the effective date of the Decision, respondentRespondent 
shall subtnit to a psychiatric/psychological evaluation. The evaluation shall be 
performed by a psychiatrist licensed in California and Board certified in 
psychiatry, or by a clinical psychologist licensed in California. This evaluation 
shall be for the purpose of determining respondent'sRespondent's current tnental , 
psychological, and etnotional fitness to perfonn all professional duties with safety 
to self and to the public. Respondent shall provide the evaluator with a copy of 
the Board's Disciplinary Order prior to the evaluation. The cost of such evaluation 
shall be paid by the respondentRespondent. 

Respondent shall cause the evaluator to subtnit to the Board a written report 
concerning respondent ' sRespondent' s status and progress as well as such other 
information as 1nay be requested by the Board. This report shall be subtnitted in a 
format acceptable to the Board within ninety (90-j days frotn the effective date of 
the Decision. 

If the evaluator finds that respondentRespondent is not psychologically fit to 
practice safely, or can only practice with restrictions, the evaluator shall notify the 
Board verbally within 24 hours and in writing within fi-ve-f5j--working days. The 
Board shall notify the respondentRespondent in writing of the evaluator's 
determination of unfitness to practice and shall order the respondentRespondent to 
cease or restrict licensed activities as a condition of probation. Respondent shall 
cotnply with this conditionany order to cease or restrict his/her practice until the 
Board is satisfied of respondent' sRespondent's fitness to practice safely and has so 
notified the respondentRespondent in writing. Respondent shall docutnent 
cotnpliance in the manner required by the Board. 

If the evaluator finds that psychotherapy is required, respondentRespondent shall 
participate in a therapeutic program at the Board's discretion. The cost of such 
therapy shall be paid by the respondentRespondent. 

18. PSYCHOTHERAPY 

Within sixty (60-j days of the effective date of the Decision, respondentRespondent 
shall submit to the Board the name of one or 1nore proposed therapists for prior 
approval. Respondent shall participate in ongoing psychotherapy with a 
California licensed or legally registered tnental health professional who has been 
approved by the Board. Respondent shall provide the therapist with a copy of the 
Board's Disciplinary Order no later than the first therapy session. Therapy 
sessions shall be at least once a week unless otherwise detennined by the Board. 
Respondent shall continue in such therapy at the Board'.s discretion. The cost of 
such therap) shall be paid by the respondentRespondent. 

8. 



Respondent shall cause the therapist to sub1nit to the Board a written report 
concerning respondent' sRespondent's psychotherapy status and progress as well as 
such · other infonnation as may be requested by the Board. The initial 
psychotherapy report shall be sub1nitted in a fonnat acceptable to the Board within 
ninety (90j days from the effective date of the Decision. Respondent shall cause 
the therapist to sub1nit quarterly written reports to the Board concerning 
Respondent's fitness to practice, progress in treatment, and to provide such other 
infonnation as may be required by the Board. 

If the therapist finds that respondentRespondent is not psychologically fit to 
practice safely, or can only practice with restrictions, the therapist shall notify the 
Board verbally within 24 ~ours .and in writing within fi:ve--f5j working days. The 
Board shall notify respondentRespondent in writing of the therapist's 
detennination of unfitness to practice and shall order the respondentRespondent to 
cease or restrict licensed activities as a condition of probation. Respondent shall 
co1nply with this conditionany order to cease or restrict his/her practice until the 
Board is satisfied of respondent'sRespondent's fitness to practice safely and has so 
notified the repondentRespondent in writing. Respondent shall docu1nent 
compliance with this condition in the manner required by the Board. 

19. REHABILITATION PROGRAM 

Within thirty (30j days of the effective date of the Decision, 
respondentRespondent shall enter a rehabilitation and 1nonitoring progrmn 
specified by the Board. Respondent shall successfully complete such treatment 
contract as 1nay be recom1nended by ~he progrmn and approved by the Board. 
Respondent shall submit written verification of successful co1npletion of such 
treatlnent in a fonnat acceptable to the Board within thirty (30j days of 
co1npletion. 

Co1nponents of the treat1nent contract shall be relevant to the violation and to the 
respondent' sRespondent's current status in recovery or rehabilitation. The 
co1npon~nts may include, but are not limited to: restrictions on practice and work 
setting, rando1n bodily fluid testing, abstention fro1n drugs and alcohol or other 
identified types of addictive behavior, use of work site monitors , participation in 
che1nical dependencyaddictive behavior rehabilitation progrmns or groups, 
psychotherapy, counseling, psychiatric evaluations, and other appropriate 
rehabilitation or 1nonitoring progra1ns. The cost for participation in this progrmn 
shall be paid by the respondentRespondent. 
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20. 	 CHEI\1ICA.L DEPENDENCYADDICTIVE BEHAVIOR SUPPORT & 
RECO'/ERYGROUPS 

Within five (5) days of the effecti~e date of the Decision, respondentRespondent 
shall begin attendance at a chemical dependencyan addictive behavior support 
group (e.g. Alcoholics Anonytnous, Narcotics Anonyrnous, Nurse Support Group, 
Al-Anon, Gamblers Anonymous) . Verified documentation of attendance shall be 
submitted by the respondentRespondent with each written report as required by 
the Board. Respondent shall continue attendance in such a group for the duration 
of probation. 

21. 	 ABSTAIN FROM CONTROLLED SUBSTANCES 

Respondent shall completely abstain frotn the personal use or possession of 
controlled substances, as defined in the California Uniform Controlled Substances 
Act, and dangerous drugs as defined in Section 4021 and 4022 of the Business and 
Professions Code, except when lawfully prescribed by a licensed practitioner for a 
bona fide illness. 

22. 	 ABSTAIN FROM USE OF ALCOHOL AND PRODUCTS CONTAINING 
ALCOHOL 

Respondent shall cotnpletely abstain frotn the use of alcoholic beverages and 
products containing ·alcohol. 

23. 	 SUBMIT BIOLOGICAL FLUID SAMPLES 

Respondent shall itntnediately submit to biological fluid testing, at respondent's 
cost, upon request by the Board or its designee. There will be no confidentiality in 
test results; positive test results will be itntnediately reported to the Board and the 
respondent's current etnployer. 

24. 	 TAKE AND PASS LICENSURE EXAMINATION 

(Statement of Issues) 

Prior to cotntnencing practice, Respondent shall take and pass the licensure exatn 
currently required of new applicants within twe----E21 years frotn the effective date 
of the Board's decisionDecision. Respondent shall pay the established 
exatnination fees. 

This probationary period shall not comtnence until respodentRespondent has 
successfully passed the licensure exatnination and a license is issued by the Board. 
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(Reinstatement of License) 

Prior to resuming practice, respondentRespondent shall take and pass the licensure 
exa1n currently required of new applicants within twe--E21 years fro1n the effective 
date of the Board ' s decisionDecision. Respondent shall pay the established 
exa1nination fees. 

This probationary period shall not co1nmence until the respondentRespondent has 
successfully passed the licensure examination and a license is issued by the Board. 

(Current License) 

Prior to resu1ning or continuing .practice, respondentRespondent shall take and 
pass the licensure exa1n currently required of new app1icants within twe--E21 years 
fro1n the effective date of the Board's decisionDecision. Respondent shall pay the 
established examination fees. 

This probationary period shall not co1n1nence until respondentRespondent has 
successfully passed the licensure examination and notice has been 1nailed to tfl.e 
respondentRespondent by the Board. 

25. RESTRICTIONS ON LICENSED PRACTICE 

Respondent shall practice only with a specified client population, in a specified 
practice setting, and/or engage in limited 1nedical procedures. These restrictions 
shall be specifically defined in the Decision and be appropriate to the violation. 
Respondent shall be required to docutnent co1npliance in the manner required by 
the Board. 
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UNIFORM STANDARDS 

FOR SUBSTANCE ABUSING LICENSEES 


UNIFORM STANDARDS- REQUIRED 

CONDITIONS OF PROBATION [26 -- 28] 


26. SUBMIT TO DRUG TESTING 


Respondent shall itntnediately subtnit to randotn, observed and directed drug 
testing, at Respondent's cost, upon request by the Board or its designee. 
Respondent shall be subject to the frequency of testing specified in Standard 4 of 
the Substance Abuse Coordination Cotnmittee' s Unifonn Standards Regarding 
Substance-Abusing Healing Arts Licensees (April 2011) established by the 
Substance Abuse Coordination Cotnmittee. Respondent shall 1nake daily contact 
as directed by the Board to detennine if he/she 1nust subtnit to drug testing. 
Respondent shall submit his/her specitnen on the same day that he/she is notified 
that a test is required. All alternative collection sites due to vacation or travel 
outside of California 1nust be approved by the Board prior to the vacation or 
travel. 

Specitnen collectors -must either be certified by the Drug and Alcohol Testing 
Industry Association or have completed the training required to serve as a 
collector for the U.S. Departtnent of Transportation. Spechnen collectors shall 
adhere to the current U.S. Departlnent of Transportation Specitnen Collection 
Guidelines. Testing locations shall comply with the Urine Specitnen Collection 
Guidelines published by the U.S. Departtnent of Transportation. 

Laboratories shall be certified and accredited by the U.S. Department of Health 
and Human Services. 

A collection site must subtnit a specitnen to the laboratory within 1 business day 
of receipt. A chain of custody shall be used on all specimens. The laboratory 
shall process results and provide legally defensible test results within 7 days of 
receipt of the specilnen. The Board shall be notified of non-negative test results 
within 1 business day and shall be notified of negative test results within 7 
business days. 

There will be no confidentiality in test results. Positive test results will be 
itntnediately reported to the Board, Respondent's etnployer and worksite tnonitor, 
if an). 
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27. POSITIVE DRUG TEST 

When the Board confinns that a positive drug test is evidence of use of a 
prohibited substance, Respondent has com1nitted a 1najor violation and the Board 
shall impose the consequences set forth in Major and Minor Violations. 

A positive result for a banned substance will result in Respondent being ordered to 
cease practice and subject his/her license to further disciplinary action. 

· 28. MAJOR AND MINOR VIOLATIONS 

Major Violations include, but are not litnited to, the following: 
1. 	 Failure to co1nplete a Board-ordered progratn; 
2. 	 Failure to undergo a required clinical diagnostic evaluation; 
3. 	 Cotnmitting 1nultiple minor violations of probation conditions; 
4. 	 Treating a patient while under the influence of drugs or alcohol; 
5. 	 Cotnmitting any drug or alcohol offense that is a violation of the Business and 

Professions Code or state or federal law; 
6. 	 Failure to obtain biological testing for substance abuse; 
7. 	 Testing positive for a banned substance; and 
8. 	 Knowingly using, 1naking, altering, or possessing any object or product in such 

a way as to defraud a drug test designed to detect the presence of alcohol or a 
controlled substance. 

If Respondent co1n1nits a 1najor violation, the Board shall order Respondent to 
cease practice and refer the 1natter for disciplinary action or other action as 
detennined by the Board. 

Minor Violations include, but are not litnited to, the following: 
1. 	 Failure to subtnit required docutnentation in a ti1nely 1nanner; 
2. 	 Unexcused non-attendance at required 1neetings; 
3. 	 Failure to contact a 1nonitor when required; and 
4. 	 Any other violations that do not present an imtnediate threat to the licensee or 

to the public. · 

If Respondent commits a minor violation, the Board shall detertnine what action is 
appropriate. 
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UNIFORM STANDARDS- OPTIONAL 

CONDITIONS OF PROBATION [29 -- 31] 


29. CLINICAL DIAGNOSTIC EVALUATION 


Within 30 days of the effective date of the Decision and at any titne upon order of 
the Board, Respondent shall undergo a clinical diagnostic evaluation. Respondent 
shall provide the evaluator with a copy of the Board 's Decision prior to the clinical 
diagnostic evaluation being perfonned. The clinical diagnostic evaluation shall be 
conducted in accordance with acceptable professional standards for conducting 
substance abuse clinical diagnostic evaluations. The evaluator s~all not have a 
financial, personal, or business relationship with the licensee with the last 5 years. 

The clinical diagnostic evaluation report shall set forth whether the licensee has a 

substance abuse problem, is a threat to himself/herself or others, and provide 


. recommendations for substance abuse treatment, practice restrictions, or other 

recommendations related to the licensee' s rehabilitation and safe practice. If the 

evaluator detennines during the evaluation process that a licensee is a threat to 

hitnself/herself or others, the evaluator shall notify the Board within 24 hours of 

such a detennination. 

Any time Respondent is ordered to undergo a clinical diagnostic evaluation, 
Respondent shall cease practice for a tninimutn of 30 days pending the results of 
the evaluation. During such titne, Respondent shall subtnit to randotn drug testing 
at a tninitnutn of 2 titnes per week. 

Respondent shall cause the evaluator to subtnit to the Board a written clinical 
diagnostic evaluation report within 10 days frotn the date the evaluation is 
complete, unless an extension, not to exceed 30 days, is granted to the evaluator 
by the Board. 

Respondent shall not return to practice until the Board detennines that he/she is 
able to safelv practice either full-titne or part-titne and has had at least 30 days of 
negative drug test results. In deciding what, if any work litnitations will be placed 
on a license, the Board will consider the factors set forth in SACC Standard No. 6. 
Respondent shall cotnply with any restrictions or recotntnendations made as a 
result of the clinical diagnostic evaluation. If a license is restricted to less than 
full-titne practice, before requesting a tnodification to work full titne, Respondent 
shall n1eet the criteria found in SACC Standard No. 11. 

Failure to undergo a clinical diagnostic evaluation when ordered to do so shall 
subject Respondent's license to further disciplinary action. 
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30. GROUP MEETINGS WITH QUALIFIED FACILITATOR 


Upon recotnmendation of the clinical evaluator and/or determination by the Board, 
Respondent shall participate in group support 1neetings led by a facilitator who 
tneets the following qualifications and requiretnents: 

The 1neeting facilitator must have a 1nini1num of 3 years experience in the 
treatlnent and rehabilitation of substance abuse and shall be licensed or certified 
by the State or other nationally certified organization(s). 

The meeting facilitator 1nust not have a financial, personal, or business 
relationship with Respondent in the last 5 years. 

The tneeting facilitator shall provide to the Board a signed docutnent showing 
Respondent's natne, the group natne, the dates and location of the tneetings, 
Respondent's attendance, and Respondent's level of participation and progress. 

The 1neeting facilitator shall report within 24 hours any unexcused absence to the 
Board. 

31. WORKSITE MONITOR 

Respondent shall subtnit the natne of a proposed worksite monitor within 30 days 
of the effective date of the Decision. Respondent shall cotnplete any required 
consent forms and sign an agreement with the worksite monitor and the Board 
regarding Respondent and the worksite monitor's requiretnents and reporting 
responsibilities as specified in Standard 7 of the Unifonn Standards Regarding 
Substance-Abusing Healing Arts Licensees (April 2011) established by the 
Substance Abuse Coordination Committee. If the worksite tnonitor terminates the 
agreetnent with Respondent and/or the Board, Respondent shall not practice ll;ntil 
another worksite monitor is approved in writing by the Board. 

(Revised 6/19/076/20/11; Effective [insert date]) 
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RVNJ>T= VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised June 19,2007[June 20, 20.11]; Effective Oetober 29,2008(date]) 

Program 

. :B~P Code 


1. Unprofessional Conduct 2878(a) 4521(a) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
*Other Conditions 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 

2. Incompetence and/or Gross 
Negligence 

2878(a)(1) 452l(a)(l) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
*Other Conditions 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 

3. Conviction of Practicing 
Medicine 

4. False or Misleading 
Advertising . 

2878(a)(2) 

2878(a)(3) 

452l(a)(2) 

4521(a)(3) 

Revocation 

Revocation 

--

Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 

Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
*Restricted Practice 824 
Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 

5. Excessive Force, 
Mistreatment or Abuse of 
Any Patient 

2878(a)( 4) 4521 (i) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
*Restricted Practice 824 
*Other Conditions 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 
* Restricted Practice ~24 
*Other Conditions 

6. Failure to Maintain 
Confidentiality of Patient 
Medical Information 

2878(a)(5) 4521(k) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 

7. Failure to Report 
Commission of Act 
Prohibited by Section 

2878(a)(6) 4521 (1) Revocation Revoc. Stayed: 3 Years 
Standard Conditions 1-14 

Revoc. Stayed: 2 Years Probation 
Standard Conditions 1-14 
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RVNPT: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised J une 19,2007[June 20, 2011]; Effective Qet6ber 29,2008[date]) 

2878(b) 452l(b)8. Procuring a License by Revocation 

Fraud or 

Misrepresentation 


4521(c) Revocation2878(c)9. Assisting With Criminal Revoc.Stayed: 3 Years Probation 
Abortion Standard Conditions 1-14 

2878(d) 4521(d) Revocation Revoc.Stayed: 3 Years Probation 
Licensing Chapter 

10. Violating Terms of 
Standard Conditions 1-14 
*Other Conditions 

1l..'Ma'king False Statement 2878(e) 4521(e) Revocation Revoc.Stayed: 3 Years Probation 
on Application for Initial or Denial Standard Conditions 1-14 
License of License *Other Conditions 

: 12. CONVICTION 4521 (f) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed : 2 Years Probation 
Substantially Related to 

2878(f) 
or Denial Standard Conditions 1-14 Standard Conditions 1- I 4 

Functions of License of License *Restricted Practice ~24 *Other Conditions 

(Non-Drug Related) 
 *Other Conditions 

Revocation or 

as Proxy for Applicant 


2878(g) 4521(g)13. Impersonating or Acting 
Denial of License 


on Exams 

Revoc.Stayed: 3 Years Probation 

Licensee or Permitting 
4521(h) Revocation2878(h)14. Impersonating a 

Standard Conditions 1-14 
Others to Use License 

or Denial 
*Other Conditions of License 
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RVNJ>T~ VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised J une 19,2007[June 20, 2011]; Effective Oetober 29,2008[date]) 

15. Assisting Physician to 
Violate Medical Practice 
Act 

2878(i) 452l(j) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
*Restricted Practice 824 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 

16. Commission of Any Act 
Involving Dishonesty 

2878(j) 4521(n) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
*Restricted Practice 824 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 

17. Sexual Misconduct 
Related to Practice 

2878(k) 452l(In) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 

· *Restricted Practice ~24 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 

18: Sexual M isconduct 2878(k) 4521(m) --- -- - Revocation (Required by 16 
C.C.R. §2524(c) [VN] and 16Related to Practice 
C.C.R. §2579.10(c) [PT]) 

!819. Knowing Failu re to 
Follow Infection Control 
Guidelines 

2878(1) 4521(o) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
*Restricted Practice 824 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 

!920. Failure to Report Known 
Violations 

2878 .1 4521.2 Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 

Revoc.Stayed : 2 Years Probation 
Standard Conditions 1-14 

2{)21. Illegal Possession, 
Prescribing, Self-
Administration of 
Controlled Substances 
or Dangerous Drugs 

I 

2878.5(a) 4521(a)(4) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
Support Groups 20 
Abstain fron1 Drugs 21 
Abstain from Alcohol22 
Drug Screens 23 
Drug Screens 25 
Positive Drug Tests 26 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 
Support Groups 20 
Abstain fr01n Drugs 21 
Abstain fro1n Alcohol 22 
Drug Screens 23 
Drug Screens 25 
Positive Drug Tests 26 

Major/Minor Violations 27 Major/Minor Violations 27 
*Other Conditions . *Other Conditions 
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BVNPT: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised June 19,2GG7[June 20, 2011]; Effective Oetober 29,2GG8[date]) 

Disciplinary Viohitioiis 

U22. Illegal Use of 2878.5(b) 452l(a)(5) Revocation Revoc.Stayed: 3 Years Probation 

Drugs/Alcohol Posing Standard Conditions 1-14 

Danger to Public & Exam by Physician 16 

Impairs Ability to Support/Recovery Groups 20 

Practice Abstain from Drugs 21 


Abstain from Alcohol 22 

Drug Screens 23 

Restricted Practice 8-24 

Drug Screens 25 

Positive Drug Tests 26 


: 	
Major/Minor Violations 27 

*Other Conditions 


~23. CONVICTION of Drug 2878.5(c) 4521(a)(6) Revocation Revoc.Stayed: 3 Years Probation 

or Alcohol Related Standard Conditions 1-14 

Crimes Support/Recovery Groups 20 


Abstain frotn Drugs 21 

Abstain frotn Alcohol 22 

Drug Screens 23 

Restricted Practice 8-24 

Drug Screens 25 

Positive Drug Tests 26 

Major/Minor Violations 27 

*Other Conditions 


Revoc.Stayed: 2 Years Probation 

Standard Conditions 1-14 

Support/Recovery Groups 20 

Abstain fr01n Drugs 21 

Abstain frotn Alcohol 22 

Drug Screens 23 

Drug Screens 25 

Positive Drug Tests 26 

Major/Minor Violations 27 

*Other Conditions 


Revoc.Stayed: 2 Years Probation 

Standard Conditions 1-14 

Support/Recovery Groups 20 

Abstain fr01n Drugs 21 

Abstain from Alcohol 22 

Drug Screens 23 

Drug Screens 25 

Positive Drug Tests 26 

Major/Minor Violations 27 

*Other Conditions 


19. 


I 



llVNJ>T: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised June 19,2997[June 20, 2011]; Effective Oetaber 29,2998[date]) 

2J24. Confinement or 
Committal for Addiction 

2878.5(d) 4521(a)(7) Revocation Revoc.Sta:yed: 3 Years Probation 
Standard Conditions 1-14 
Exatn by Physician 16 
SupporURecovery Groups 20 
Abstain from Drugs 21 
Abstain frotn Alcohol 22 
Drug Screens 23 
Drug Testing 25 
Positive Drug Tests 26 
Major/Minor Violations 27 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 
Support Groups 20 
Abstain fron1 Drugs 21 
Abstain fron1 Alcohol 22 
Drug Screens 23 
Drug Testing 25 
Positive Drug Tests 26 
Major/Minor Violations 27 
*Other Conditions 

I 

*Psychiatric/Psychological 
Evaluation 1 7 
*Psychotherapy 18 
*Drug/Alcohol Rehab. 19 
*Rehab Progratn 19 
*Restricted Practice s24 
*Diagnostic Evaluation 28 
*Qualified GrouQ Meetings 29 
*Worksite Monitor 30 
*Other Conditions 

M-25. Falsify, Make Incorrect, 
Inconsistent or 
U nin telligib le 
Entries Pertaining· to 
Drugs 

2878.5(e) 4521(a)(8) -- Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
Drug Screens 23 
*Drug Testing 25 
*Positive Drug Tests 26 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 
*Other Conditions 

*Major/Minor Violations 27 
*Other Conditions 
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BVNPT: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised June 19,2()()7[June 20, 2011]; Effective Oetober 29,2()()8[date]) 

~26. Disciplinary Action by 2878.8 4521.6(a) Revocation Revoc.Stayed: 3 Years Probation J Revoc.Stayed: 2 Years Probation 
Another State, Agency or Standard Conditions 1-14 Standard Conditions 1-14 
Licensing Board *Other Conditions 

U27. Failure to Report Child, 2878(a) 452l(a) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Elder or Dependent Adult CCR 16 CCR 16 Standard Conditions 1-14 Standard Conditions 1-14 
Abuse (Unprofessional 2520.1 2577.2 *Other Conditions *Other Conditions 
Conduct) 2520.2 2577.3 

2520.3 2577.4 

Important Notes: 

·~ ·Conditions of Probation 1 through 14 are standard conditions of probation. The Board requests these standard conditions of probation be 
in1posed on all disciplinary cases resulting in probation. 

~ Conditions of Probation 15 through 24 are optional conditions of probation, which address specific circu1nstances of a case. 
~ Conditions of Probation 25 through 27 must be imposed as conditions of probation for all substance-abusing licensees. 
~ Conditions of Probation 28 through 30 must be considered for all substance-abusing .licensees and, if the circun1stances of the case warrant, 

shall be imposed as probation conditions. 

If individual circwnstances exist which justify 01nissions or deviations from these guidelines, the Board requests that this infonnation be duly noted 
in the Proposed Decision issued by the Administrative Law Judge hearing the case. This will help the Board to better evaluate the Proposed 
Decision and to make an official Decision which accurately reflects the facts of each specific disciplinary n1atter. 

* OntionaiOther Conditions of Probation may be added based upon the underlying cause of discipline. 

(Revised 6/19/076/20/11; Effective [insert date]) 
21. 
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UNIFORM STANDARDS 	 April 2011 

#1 	SENATE BILL 1441 REQUIREMENT 

Specific requirements for a clinical diagnostic evaluation of the licensee, including, but not 
· limited to, required qualifications for the providers evaluating the licensee. 

#1 	Uniform Standard 

If a healing arts board orders a licensee who is either in a diversion program or whose 

license is on probation due to a substance abuse problem to undergo a clinical diagnosis 

evaluation , the following applies: 


1. The clinical diagnostic evaluation shall be conducted by a licensed practitioner who: 

• 	 holds a valid, unrestricted license, which includes scope of practice to conduct a 
clinical diagnostic evaluation ; 

• 	 has three (3) years experience in providing evaluations of health professionals 
with substance abuse disorders; and, 

• 	 is approved by the board. 

2. 	 The clinical diagnostic evaluation shall be conducted in accordance with acceptable 
professional standards for conducting substance abuse clinical diagnostic evaluations. 

3. 	 The clinical diagnostic evaluation report shall: 

• 	 set forth, in the evaluator's opinion, whether the licensee has a substance abuse 
problem; 

• 	 set forth , in the evaluator's opinion, whether the licensee is a threat to · 
himself/herself or others; and, 

• 	 set forth , in the evaluator's opinion, recommendations for substance abuse 
treatment, practice restrictions , or other recommendations related to the licensee's 
rehabilitation and safe practice. · 

The evaluator. shall not have a financial relationship, personal relationship, or business 

relationship with the licensee within the last five years. The evaluator shal l provide an 

objective, unbiased, and independent evaluation. 


If the evaluator determines during the evaluation process that a licensee is a threat to 

himself/herself or others , the evaluator shall notify the board within 24 hours of such a 

determination . 


Page 4 of2 9 
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UNIFORM STANDARDS April 2011 

For all evaluations, a final written report shall be provided to the board no later than ten (1 0) 
days from the date the evaluator is assigned the matter unless the evaluator requests 
additional information to complete the evaluation, not to exceed 30 days. 
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#2 SENATE BILL 1441 REQUIREMENT 

Specific requirements for the temporary removal of the licensee from practice, in order to 
enable the licensee to undergo the clinical diagnostic evaluation described in subdivision (a) 
and any treatment recommended by the evaluator described in subdivision (a) and approved 
by the board, and specific criteria that the licensee must meet before being permitted to return 
to practice on a full-time or part-time basis. 

#2 Uniform Standard 

The following practice restrictions apply to each licensee who undergoes a clinical 
diagnostic evaluation: 

1. 	 The Board shall order ·the licensee to cease practice during the clinical diagnostic 
evaluation pending the results of the clinical diagnostic evaluation and review by 
the diversion program/board staff. 

2. 	 While awaiting the results of the clinical diagnostic evaluation required in Uniform 
Standard #1, the licensee shall be randomly drug tested at least two (2) times per 
week. 

After reviewing the results of the clinical diagnostic evaluation, and the criteria below, a 
diversion or probation manager shall determine, whether or not the licensee is safe to 
return to either part-time or fulltime practice. However, no licensee shall be returned to 
practice until he or she has at least 30 days of negative drug tests. 

• the license type; 

• the licensee's history; 

• the documented length of sobriety/time that has elapsed since substance use 

• the scope and pattern of use; 

• the treatment history; 

• the licensee's medical history and current medical condition; 

• the nature, duration and severity of substance abuse, and 

• whether the licensee is a threat to himself/herself or the public. 

Page 6 of29 
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#3 SENATE BILL 1441 REQUIREMENT 

Specific requirements that govern the ability of the licensing board to communicate with the 
licensee's employer about the licensee's status or condition . 

#3 Uniform Standard 

If the licensee who is either in a board diversion program or whose license is on probation 
has an employer, the licensee shall provide to the board the names, physical addresses, 
mailing addresses, and telephone numbers of all employers and supervis·ors and shall give 
specific, written consent that the licensee authorizes the board and the employers and 
supervisors to commu.nicate regarding the licensee's work status, performance, and 
men ito ring. 
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#4 SENATE BILL 1441 REQUIREMENT 

Standards governing all aspects of required testing, including, but not limited to, frequency 
of testing, randomnicity, method of notice to the licensee, number of hours between the 
provision of notice and ·the test, standards for specimen collectors, procedures used by 
specimen collectors, the permissible locations of testing , whether the collection process 
must be observed by the collector, backup testing requirements when the licensee is on 
vacation or otherwise unavailable for local testing, requirements for the laboratory that 
analyzes the specimens, and the required maximum timeframe from the test to the receipt 
of the result of the test. 

#4 Uniform Standard 

The following standards shall govern all aspects of testing required to determine abstention 
from alcohol and drugs for any person whose license is placed on probation or in a 
diversion program due to substance use: 

TESTING FREQUENCY SCHEDULE 

A board may order a licensee to drug test at any time. Additionally, each licensee shall be 
tested RANDOMLY in accordance with the schedule below: 

Level Segments of 
Probation/Diversion 

Minimum Range of Number 
of Random Tests 

I Year1 52-104 per year 

II* Year2+ 36-104 per year 

*The minimum range of 36-104 tests identified in Ieveii I, is for the second year of 
probation or diversion, and each year thereafter, up to five (5) years. Thereafter, 
administration of one (1) time per month if there have been no positive drug tests in the 
previous five (5) consecutive years of probation or diversion. · 

Nothing precludes a board from increasing the number of random tests for any reason. 
Any board who finds or has suspicion that a licensee has committed a violation of a 
board's testing program or who has committed a Major Violation, as identified in Uniform 
Standard 10, may reestablish the testing cycle by placing that licensee at the beginning of 
level I, in addition to any other disCiplinary action that may be pursued. 

EXCEPTIONS TO TESTING FREQUENCY SCHEDULE 

I. 	 PREVIOUS TESTING/SOBRIETY 
In cases where a board has evidence that a licensee has participated in a treatment 
or monitoring program requiring random testing, prior to being subject to testing by 
the board, the board may give consideration to that testing in altering the testing 
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frequency schedule so that it is equivalent to this standard. 

II. 	 VIOLATION(S) OUTSIDE OF EMPLOYMENT 
An individual whose license is placed on probation for a single conviction or incident 
or two convictions or incidents, spanning greater than sev.en years from each other,. 
where those violations did not occur at work or while on the licensee's way to work, 
where alcohol or drugs were a contributing factor, may bypass level I and participate 
in level II of the testing frequency schedule. 

Ill. NOT EMPLOYED IN HEALTH CARE FIELD 
A board may reduce testing frequency to a minimum of 12 times per year .for any 
person who is not practicing OR working in any health care field. If a reduced 
testing frequency schedule is established for this reason, and if a licensee wants to 
return to practice or work in a health care field, the licensee shall notify and secure 
the approval of the licensee's board. Prior to returning to any health care 
employment, the licensee shall be subject to level I testing frequency for at least 60 
days. At such time the person returns to employment (in a health care field), if the 
licensee has not previously met the level I frequency standard, the licensee shall be · 
subject to completing a full year at level I of the testing frequency schedule, 
otherwise level II testing shall be in effect. 

IV. TOLLING 
A board may postpone all testing for any person whose probation or diversion is 
placed in a tolling status if the overall length of the probationary or diversion period is 
also tolled . A licensee shall notify the board upon the licensee's return to California 
and shall ·be subject to testing as provided in this standard. If the licensee returns to 
employment in a health care field, and has not previously met the Ieveii frequency 
standard, the licensee shall be subject to completing a full year at level I of the 
testing frequency schedule, otherwise level II testing shall be in effect. 

V. 	 SUBSTANCE USE DISORDER NOT DIAGNOSED 
In cases where no current substance use disorder diagnosis is made, a lesser 
period of monitoring and toxicology screening may be adopted by the board , but not 
to be less than 24 times per year. 

OTHER DRUG STANDARDS 

Drug testing may be required on any day, including weekends and holidays. 

The scheduling of drug tests shall be done on a random basis, preferably by a computer 
program, so that a licensee can make no reasonable assumption of when he/she will be 
tested again. Boards should be prepared to report data to support back-to-back testing 
as well as , numerous different intervals of testing. 

Licensees shall be required to make daily contact to determine if drug testing is 
required . 
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Licensees shall be drug tested on the date of notification as directed by the board. 

Specimen collectors must either be certified by the Drug and Alcohol Testing Industry 
Association or have completed the training required to serve as a collector for the U.S. 
Department of Transportation. 

Specimen collectors shall adhere to the current U.S. Department of Transportation 
Specimen Collection Guidelines. 

Testing locations shall comply with the Urine Specimen Collection Guidelines published 
by the U.S. Department of Transportation, regardless of the type of test administered. 

Collection of specimens shall be observed . 

Prior to vacation or absence, alternative drug testing location(s) must be approved by 
the board. · 

Laboratories shall be certified and accredited by the U.S. Department of Health and 
Human Services. 

A collection site must submit a specimen to the laboratory within one (1) business day 
of receipt. A chain of custody shall be used on all specimens. The laboratory shall 
process results and provide legally defensible test results within seven (7) days of 
receipt of the specimen. The appropriate board will be notified of non-negative test 
results within one (1) business day and will be notified of nega.tive test results within 
seven (7) business days. 

A board may use other testing methods in place of, or to supplement biological fluid 
testing, if the alternate testing method is appropriate. 

PETITIONS FOR REINSTATEMENT 
Nothing herein shall limit a board's authority to reduce or eliminate the standards 
specified herein pursuant to a petition for reinstatement or reduction of penalty filed 
pursuant to Government Code section 11522 or statutes applicable to the board that 
contains different provisions for reinstatement or reduction of penalty. 

OUTCOMES AND AMENDMENTS 

For purposes of measuring outcomes and effectiveness , each board shall collect and 
report historical and post implementation data as follows: 

Historical Data- Two Years Prior to Implementation of Standard 
Each board should collect the following historical data (as available) , for a period of two 
years , prior to implementation of this standard , for each person subject to testing for 
banned substances , who has 1) tested positive for a banned su~stance , 2) failed to 
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appear or call in , for testing on more than three occasions , 3) failed to pay testing costs , 
or 4) a person who has given a dilute or invalid specimen. 

Post Implementation Data- Three Years 

Each board should collect the following data annually, for a period of three years , for 

every probationer and diversion participant subject to testing for banned substances, 

following the implementation of this standard . 


Data Collection 

The data to be collected shall be reported to the Department of Consumer Affairs and 

the Legislature , upon request , and shall include, but may not be limited to: 


Probationer/Diversion Participant Unique Identifier 
License Type 
Probation/Diversion Effective Date 
General Range of Testing Frequency by/for Each Probationer/Diversion Participant 
Dates Testing Requested 
Dates Tested 
Identify the Entity that Performed Each Test 
Dates Tested Positive 
Dates Contractor (if applicable) was informed of Positive Test 
Dates Board was informed of Positive Test 
Dates of Questionable Tests (e.g. dilute , high levels) 
Date Contractor Notified Board of Questionable Test 
Identify Substances Detected or Questionably Detected 
Dates Failed to Appear 
Date Contractor Notified Board of Failed to Appear 
Dates Failed to Call In for Testing 
Date Contractor Notified Board of Failed to Call In for Testing 
Dates Failed to Pay for Testing 
Date(s) Removed/Suspended from Practice (identify which) 
Final Outcome and Effective Date (if applicable) 
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#5 SENATE BILL 1441 REQUIREMENT 

Standards governing all aspects of group meeting attendance requirements , including, but 
not limited to , required qualifications for group meeting facilitators, frequency of required 
meeting attendance, and methods of documenting and reporting attendance or 
nonattendance by licensees. 

#5 Uniform Standard 

If a board requires a licensee to participate in group support meetings, the following shall 
apply: 

When determining the frequency of required group meeting attendance, the board shall 
give consideration to the following: 

• 	 the licensee's history; 

• 	 . the documented length of sobriety/time that has elapsed since substance use; 

• 	 the recommendation of the clinical evaluator; 

• 	 the scope and pattern of use; 

• 	 the licensee's treatment history; and, 

• the nature, duration, and severity of substance abuse. 

Group Meeting Facilitator Qualifications and Requirements: 

1. 	 The meeting facilitator must have a minimum of three (3) years experience in the 
treatment and rehabilitation of substance abuse, and shall be licensed or certified by 
the state or other nationally certified organizations. 

2. 	The meeting facilitator must not have a financial relationship, personal r"elationship, 
or business relationship with the licensee within the last year. 

3. 	 The group meeting facilitator shall provide to the board a signed document showing 
the licensee's name, the group name, the date and location of the meeting , the 
licensee's attendance, and the licensee's level of participation and progress. 

4. 	 The facilitator shall report any unexcused absence within 24 hours. 
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#6 SENATE BILL 1441 REQUIREMENT 

Standards used in determining whether inpatient, outpatient, or other type of treatment is 
necessary. 

#6 Uniform Standard 

In determining whether inpatient, outpatient, or other type of treatment is necessary, the 
board shall consider the following criteria: 

• recommendation of the clinical diagnostic evaluation pursuant to Uniform Standard #1 ; 

• license type; 

• licensee's history; 

• documented length of sobriety/time that has elapsed since substance abuse; 

• scope and pattern of substance use; 

• licensee's treatment history; 

• licensee's medical history and current medical condition; 

• nature, duration, and severity of substance abuse, and 

• threat to himself/herself or the public. 

Page 13 of 29 



UNIFORM STANDARDS 	 April 2011 

#7 SENATE BILL 1441 REQUIREMENT 

Worksite monitoring requirements .and standards , including , but not limited to, required 
qualifications of worksite monitors, required methods of monitoring by worksite monitors , 
and required reporting by worksite monitors. 

#7 Uniform Standard 

A board may require the use of worksite monitors. If a board determines that a worksite 
monitor is necessary for a particular licensee, the worksite monitor shall meet the following 
requirements to be considered for approval by the board. 

1. 	 The worksite monitor shall not have financial, personal, or familial relationship with 
the licensee , or other relationship that could reasonably be expected to compromise 
the ability of the monitor to render impartial and unbiased reports to the board. If it is 
impractical for anyone but the licensee's employer to serve as the worksite monitor, 
this requirement may be waived by the board; however, under no circumstances 
shall a licensee's worksite monitor be an employee of the licensee. 

2. 	 The worksite monitor's license scope of practice shall include the scope of practice 
of the licensee that is being monitored, be another health care professional if no 
monitor with like practice is available, or, as approved by the board, be a person in a 
position of authority who is capable of monitoring the licensee at work. 

3. 	 If the worksite monitor is a licensed healthcare professional he or she shall have an 
active unrestricted license, with no disciplinary action within the last five (5) years. 

4. 	 The worksite monitor shall sign an affirmation that be or she has reviewed the terms 
and conditions of the licensee's disciplinary order and/or contract and agrees to 
monitor the licensee as set forth by the board. 

5. 	 The worksite monitor must adhere to the following required methods of monitoring 
the licensee: 

a) 	 Have face-to-face contact with the licensee in the work environment on a 
frequent basis as determined by the board, at least once per week. 

b) 	 Interview other staff in the office regarding the licensee's behavior, if 
applicable. 

c) 	 Review the licensee's work attendance. 
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Reporting by the worksite monitor to the board shall be as follows: 

1. 	 Any suspected substance abuse must be verbally reported to the board and the 
licensee's employer within one (1) business day of occurrence. If occurrence is not 
during the board's normal business hours the verbal report must be within one (1) 
hour of the next business day. A written report shall be submitted to the board 
within 48 hours of occurrence. 

2. 	 The worksite monitor shall complete and submit a written report monthly or as 

directed by the board. The report shall include: 


• the licensee's name; 

• license number; 

• worksite monitor's name and signature; 

• worksite monitor's license number; 

• worksite location(s); 

• dates licensee had face-to-face contact with monitor; 

• staff interviewed, if applicable; 

• attendance report; 

• any change in behavior and/or personal habits; 

• any indicators that can lead to suspected substance abuse. 

The licensee shall complete the required consent forms and sign an agreement with the 
worksite monitor and the board to allow the board to communicate with the worksite monitor. 

Page 15 of29 



UNIFORM STANDARDS 	 April 2011 

#8 SENATE BILL 1441 REQUIREMENT 

Procedures to be followed when a licensee tests positive for a banned substance. 

#8 Uniform Standard 

When a licensee tests positive for a banned substance: 

1. 	The board shall order the licensee to cease practice; 

2. 	 The board shall contact the licensee and instruct the licensee to leave work; and 

3. 	 The board shall notify the licensee's employer, if any, and worksite monitor, if any, that 
the licensee may not work. 

Thereafter, the board should determine whether the positive drug test is in fact evidence of 
prohibited use·. If so, proceed to Standard #9. If not, the board shall immediately lift the cease 
practice order. 

In determining whether the positive test is evidence of prohibited use, the board should, as 
applicable: 

1. 	 Consult the specimen collector and the laboratory; 

2. 	 Communicate with the licensee and/or any physician who is treating the licensee; and 

3. 	 Communicate with any treatment provider, including group facilitator/s. 
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#9 SENATE BILL 1441 REQUIREMENT 

Procedures to be followed when a licensee is confirmed to have ingested a banned 
substance. 

#9 Uniform Standard 

When a board confirms that a positive drug test is evidence of use of a prohibited substance, 
the licensee has committed a major violation, as defined in Uniform Standard #1 0 and the 
board shall impose the consequences set forth in Uniform Standard #1 0. 
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#10 SENATE BILL 1441 REQUIREMENT 

Specific consequences for major and minor violations. In particular, the committee shall 
consider the use of a "deferred prosecution" stipulation described in Section 1000 of the 
Penal Code , in which the licensee admits to self-abuse of drugs or alcohol and surrenders 
his or her license. That agreement is deferred by the agency until or unless licensee 
commits a major violation, in which case it is revived and license is surrendered. 

#1 0 Uniform Standard 

Major Violations include , but are not limited to: 

1. 	 Failure to complete a board-ordered program; 

2. 	 Failure to undergo a required clinical diagnostic evaluation ; 

3. 	 Multiple minor violations ; 

4. 	 Treating patients while under the influence of drugs/alcohol; 

5. 	 Any drug/alcohol related act which would constitute a violation of the practice act or 
state/federal laws; 

6. 	 Failure to obtain biological testing for substance abuse; 

7. 	 Testing positive and confirmation for substance abuse pursuant to Uniform Standard 
#9; 

8. 	 Knowingly using , making, altering or possessing any object or product in such a way 
as to defraud a drug test designed to detect the presence of alcohol or a controlled 
substance. 

Consequences for a major violation include, but are not limited to: 

. 1. Licensee will be ordered to cease practice. 

a) 	 the licensee must undergo a new clinical diagnostic evaluation , and 

b) 	 the licensee must test negative for at least a month of continuous drug testing 
before being allowed to go back to work. 

2. 	Termination of a contract/agreement. 

3. 	 Referral for disciplinary action , such as suspension , revocation , or other action as 
determined by the board . 
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Minor Violations include, but are not limited to: 

1. 	 Untimely receipt of required documentation; 

2. 	 Unexcused non-attendance at group meetings; 

3. 	 Failure to contact a monitor when required; 

4. 	 Any other violations that do not present an immediate threat to the violator or to the 
public. 

Consequences for minor violations include, but are not limited to: 

1. 	 Removal from practice; 

2. 	 Practice limitation-s; 

3. 	 Required supervision; 

4. 	 Increased documentation; 

5. 	 Issuance of citation and fine or a warning notice; 

6. 	 Required re-evaluation/testing; 

7. 	 Other action as determined by the board. 
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#11 SENATE BILL 1441 REQUIREMENT 

Criteria that a licensee must meet in order to petition for return to practice on a full time 

basis. 


#11 Uniform Standard 


"Petition" as used in this standard is an informal request as opposed to a "Petition 

for Modification" under the Administrative Procedure Act. 


The licensee shall meet the following criteria before submitting a request (petition) to return 

to full time practice: 


1. 	 Demonstrated sustained compliance with current recovery program. 

2. 	 Demonstrated the ability to practice safely as evidenced by current work site reports, 
evaluations , and any other information relating to the licensee's substance abuse. 

3. 	 Negative drug screening reports for at least six (6) months, two (2) positive worksite 
monitor reports, and complete compliance with other terms and conditions of the 
program. 
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#12 SENATE BILL 1441 REQUIREMENT 

Criteria that a licensee m·ust meet in order to petition for reinstatement of a full and 
unrestricted license. 

#12 Uniform Standard 

"Petition for Reinstatement" as used in this standard is an informal request (petition) 
as opposed to a "Petition for Reinstatement" under the Administrative Procedure 
Act. 

The licensee must meet the following criteria to request (petition) for a full and unrestricted 
license. 

1. 	 Demonstrated sustained compliance with the terms of the disciplinary order, if 
applicable. 

2. 	 Demonstrated successful completion of recovery program, if required . 

3. 	 Demonstrated a consistent and sustained participation in activities that promote and 
support their recovery including, but not limited to, ongoing support meetings, 
therapy, counseling, relapse prevention plari, and community activities. 

4. 	 Demonstrated that he or she is able to practice safely. 

5. 	Continuous sobriety for three (3) to five (5) years. 
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#13 SENATE BILL 1441 REQUIREMENT 

If a board uses a private-sector vendor that provides diversion services, (1) standards for 
immediate reporting by the vendor to the board of any and all noncompliance with process 
for providers or contractors that provide diversion services , including, but not limited to, 
specimen collectors, group meeting facilitators, and worksite monitors; (3) standards 
requiring the vendor to disapprove and discontinue the use of providers or contractors that 
fail to provide effective or timely diversion services; and (4) standards for a licensee's 
termination from the program and referral to enforcement. 

#13 Uniform Standard 

1. 	 A vendor must report to the board any major violation, as defined in Unif~rm Standard 
#1 0, within one (1) business day. A vendor must report to the board any minor 
violation, as defined in Uniform Standard #1 0, within five (5) business days. 

2. 	 A vendor's approval process for providers or contractors that provide diversion services, 
including, but not limited to, specimen collectors, group meeting facilitators, and 
worksite monitors is as follows: 

(a) Specimen Collectors: 

(1) The provider or subcontractor shall possess all the materials, equipment, and 
technical expertise necessary in order to test every licensee for which he or 
she is responsible on any day of the week. 

(2) The provider or subcontractor shall be able to scientifically test for urine, 
blood, and hair specimens for the detection of alcohol, illegal, and controlled 
substances. 

(3) The provider or subcontractor must provide collection sites that are located in 
areas throughout California. 

(4) The provider or subcontractor must have an automated 24-hour toll-free 
telephone system and/or a secure on-line computer database that allows the 
participant to check in daily for drug testing. 

(5) The provider or subcontractor must have or be subcontracted with operating 
collection sites that are engaged in the business of collecting urine, blood, 
and hair follide specimens for the testing of drugs and alcohol within the State 
of California. 

(6) The provider or subcontractor must have a secure, HIPAA compliant, website 
or computer system to allow staff access to drug test results and compliance 
reporting information that is available 24 hours a day. 
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(7) The provider or subcontractor shall employ or contract with toxicologists that are 
licensed physicians and have knowledge of substance abuse disorders andthe 
appropriate medical training to interpret and evaluate laboratory drug test results, 
medical histories, and any other information relevant to biomedical information. 

(8) A toxicology screen will not be considered negative if a positive result is obtained 
while practicing, even if the practitioner holds a valid prescription for the 
substance. 

(9) Must undergo training as specified in Uniform Standard #4 (6). 

(b) Group Meeting Facilitators: 

A group meeting facilitator for any support group meeting: 

(1) must have a minimum of three (3) years experience in the treatment and 

rehabilitation of substance abuse; 


(2) must be licensed or certified by the state or other nationally certified organization; 

(3) must not have a financial relationship, personal relationship, or business 

relationship with the licensee within the last year; 


(4) shall report any unexcused absence within 24 hours to the board, and, 

(5) shall provide to the board a signed document showing the licensee's name, the 
group name, the date and location of the meeting, the licensee's attendance, and 
the licensee's level of participation and progress. 

(c) Work Site Monitors: 

The worksite monitor must meet the following qualifications: 

(1) Shall not have financial, personal, or familial relationship with the licensee, or 
other relationship that could reasonably be expected to compromise the ability of 
the monitor to render impartial and unbiased reports to the board. If it is 
impractical for anyone but the licensee's employer to serve as the worksite 
monitor, this requirement may be waived by the board; however, under no 
circumstances shall a licensee's worksite monitor be an employee of the 
licensee. 

(2) The monitor's licensure scope of practice shall include the scope of practice of 
the licensee that is being monitored, be another health care professional if no 
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monitor with like practice is available, or, as approved by the board , be a person 
in a position of authority who is capable of monitoring the licensee at work. 

(3) Shall have an active unrestricted license, with ·no disciplinary action within the 
last five {5) years. 

(4) Shall sign an affirmation that he or she has reviewed the terms and conditions of 
the licensee's disciplinary order and/or contract and agrees to monitor the 
licensee as set forth by the board. 

2. 	 The worksite monitor must adhere to the following required methods of monitoring 
the licensee: 

a) Have face-to-face contact with the licensee in the work environment on a 
frequent basis as determined by the board, at least once per week. 

b) Interview other staff in the office regarding the licensee's behavior, if applicable. 

c) Review the licensee's work attendance. 

3. 	 Any suspected substance abuse must be verbally reported to the contractor, the 
board, and the licensee's employer within one (1) business day of occurrence. If 
occurrence is not during the board's normal business hours the verbal report must 
be within one (1) hour of the next business day. A written report shall be submitted . 
to the board within 48 hours of occurrence. 

4. 	 The worksite monitor shall complete and submit a written report monthly or as 
directed by the board. The report shall include: 

• 	 the licensee's ·name; 

• 	 license number; 

• 	 worksite monitor's name and signature; 

• 	 worksite monitor's license number; 

• 	 worksite location(s); 

• 	 dates licensee had face-to-face contact with monitor; 

• 	 staff interviewed, if applicable; 

• 	 attendance report; 

• 	 any change in behavior and/or personal habits ; 
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• any indicators that can lead to suspected substance abuse. 

(d) Treatment Providers 

Treatment facility staff and services must have: 

(1) Licensure and/or accreditation by appropriate regulatory agencies; 

(2) Sufficient resources available to adequately evaluate the physical and mental 
needs of the client, provide for safe detoxification, and manage any medical 
emergency; 

(3) Professional staff who are competent and experienced members of the clinical 
staff; 

(4) Treatment planning involving a multidisciplinary approach and specific aftercare 
plans; 

(5) Means to provide treatment/progress documentation to the provider. 

(e) General Vendor Requirements 

The vendor shall disapprove and discontinue the use of providers or contractors 
that fail to provide effective or timely diversion services as follows: 

(1) The vendor is fully responsible for the acts and omissions of its subcontractors 
and of persons either directly or indirectly employed by any of them. No 
subcontract shall relieve the vendor of its responsibilities and obligations. All 
state policies, guidelines; and requirements apply to all subcontractors. 

(2) If a subcontractor fails to provide effective or timely services as listed above, but 
not limited to any other subcontracted services, the vendor will terminate services 
of said contractor within 30 business days of notification of failure to provide 
adequate services. 

(3) The vendor shall notify the appropriate board within five (5) business days of 
termination of said subcontractor. 
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#14 SENATE BILL 1441 REQUIREMENT 

If a board uses a private-sector vendor that provides diversion services, the extent to which 
licensee participation in that program shall be kept confidential from the public. 

#14 Uniform Standard 

The board shall disclose the following information to the public for licensees who are 
participating in a board monitoring/diversion program regardless of whether the licensee is 
a self-referral or a board referral. However, the disclosure shall not contain information that 
the restrictions are a result of the licensee's participation in a diversion program. 

• Licensee's name; 

• Whether the licensee's practice is restricted, or the license is on inactive status; 

• A detailed description of any restriction imposed. 
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#15 SENATE BILL 1441 REQUIREMENT 

If a board uses a private-sector vendor that provides diversion services, a schedule for 
external independent audits of the vendor's performance in adhering to the standards 
adopted by the committee. 

#15 Uniform Standard 

1. 	 If a board uses a private-sector vendor to provide monitoring services for its 
licensees, an external independent audit must be conducted at least once every 
three (3) years by a qualified , independent reviewer or review team from outside the 
department with no real or apparent conflict of interest with the vendor providing the 
monitoring services. In addition, the reviewer shall not be a part of or under the 
control of the board. The independent reviewer or review team must consist of 
individuals who are competent in the professional practice of internal auditing and 
assessment processes and qualified to perform audits of monitoring programs. 

2. 	 The audit must assess the vendor's performance in adhering to the uniform 
standards established by the board. The reviewer must provide a report of their 
findings to the board by June 30 of each three (3) year cycle. The report shall 
identify any material inadequacies, deficiencies, irregularities, or other non
compliance with the terms of the vendor's monitoring services that would interfere 
with the board's mandate of public protection. 

3. 	 The board and the department shall respond to the findings in the audit report. 
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#16 SENATE BILL 1441 Requirement 

Measurable criteria and standards to determine whether each board 's method of dealing 
with substance-abusing licensees protects patients from harm and is effective in assisting 
its licensees in recovering from substance abuse in the long term. 

#16 Uniform Standard 

Each board shall report the following information on a yearly basis to the Department of 
Consumer Affairs and the Legislature as it relates to licensees with substance abuse 
problems who are either in a b0ard probation and/or diversion program. 

• Number of intakes into a diversion program 

• Number of probationers whose conduct was related to a substance abuse problem 

• Number of referrals for treatment programs 

• Number of relapses (break in sobriety) 

• Number of cease practice orders/license in-activations 

• Number of suspensions 

• Number terminated from program for noncompliance 

• Number of successful completions based on uniform standards 

• Number of major violations; nature of violation and action taken 

• Number of licensees who successfully returned to practice 

• Number of patients harmed while in diversion 

The above information shall be further broken down for each licensing category, specific 
substance abuse problem (i.e. cocaine, alcohol, Demerol etc.), whether the licensee is in a 
diversion program and/or probation program. 

If the data indicates that licensees in specific licensing categories or with specific substance 
abuse problems have either a higher or lower probability of success, that information shall 
be taken into account when determining the success of a program. It may also be used to 
determine the risk factor when a board is determining whether a license should be revoked 
or placed on probation. 
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The board shall use the following criteria to determine if its program protects patients from 
harm and is effective in assisting its licensees in recovering from substance abuse in the 
long term. 

• 	 At least 1 00 percent of licensees who either entered a diversion program or whose 
license was placed on probation as a result of a substance abuse problem 
successfully completed either the program or the probation, or had their license to 
practice revoked or surrendered on a timely basis based on noncompliance of those 
programs. 

• 	 At least 75 percent of licensees who successfully completed a diversion program or 
probation did not have any substantiated complaints related to substance abuse for 
at least five (5) years after completion. 
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TITLE 16. BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TEGHNICIANS 

NOTICE IS HEREBY GIVEN that the Board of Vocational Nursing and Psychiatric Technicians (Board) 
is proposing to take the action described in the Informative Digest. Any person interested may present 
statements or arguments orally or in writing relevant to the action proposed at a hearing to be held: 

Date: September 6, 2011 
Time: 10:00 a.m. 
Board for Professional Engineers & Land Surveyors 
2535 Capitol Oaks Drive, 3rd Floor Conference Room 
Sacramento, California 95833 

Written comments, including those sent by mail, facsimile , or e-mail to the addresses listed under 
Contact Person in this Notice, must be received by the Board at its office not later than 5:00 P.M. on 
September 5, 2011, or must be received by the Board at the hearing . The Board, upon its own motion 
or at the instance of any interested party, may thereafter adopt the proposals substantially as described 
below or may modify such proposals if such modifications are sufficiently related to the original text. 
With the exception of technical or grammatical changes, the full text of any modified proposal will be 
available for fifteen (15) days prior to its adoption from the person designated in this Notice as the 
contact person and will be mailed to those persons who submit written or oral testimony related to this 
proposal or who have requested notification of any changes to the proposal. 

AUTHORITY AND REFERENCE 

Pursuant to the authority vested by sections 2854 and 4504 of the Business and Professions (B&P) 
Code and section 11425.50(e) of the Government Code; and to implement, interpret or make specific 
sections 315, 315.2, 315.4, 475, 729, 2875, 2876, 2878, 4520, and 4521 of said Code, as well as 
sections 11400.20, 11400.25.50(e) and 11500 of the Government Code and section 44010 of the 
Education Code, the Board is considering changes to Division 25 of Title 16 of the California Code of 
Regulations (CCR). 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 

The Board's highest priority is protection of California consumers . B&P Code sections 2841.1 of the 
Vocational Nursing (VN) Practice Act and 4501.1 of the Psychiatric Technician .(PT) law mandate that 
the protection of the public shall be the highest priority of the Board in exercising its licensing, 
regulatory, and disciplinary functions. Whenever the protection of the public is inconsistent with other 
interests sought to be promoted, the protection of the public shall be paramount. 

The Board is authorized to investigate the criminal conviction history of applicants and licensees, 
subsequent arrests, allegations of unprofessional conduct, and unsafe or incompetent practice by 
licensed vocational nurses and psychiatric technicians. The Board is authorized to discipline licensees 
and applicants who may jeopardize the healt~ . safety and welfare of the consumer. 

B&P Code section 2854 (VN) and section 4504 (PT) authorize the Board to adopt, amend, or repeal , 
such rules and regulations as may be reasonably necessary to enable it to carry into effect the 
provisions of the Vocational Nursing Practice Act and the Psychiatric Technicians Law. 

Government Code Section 11425.50(e) requires that a penalty in an administrative disciplinary action 
may not be based on a guideline, criterion , bulletin, manual , instruction, order, standard of general 
application or other rule subject to Chapter 3.5 (commencing with Section 11340) unless it has been 
adopted as a regulation pursuant to Chapter 3.5 (commencing with Section 11340). 

http:11400.20


The Board established its Disciplinary Guidelines to facilitate uniformity of disciplinary orders and to 
ensure that its disciplinary policies are known . The Guidelines are intended for use by individuals 
involved in disciplinary proceedings against vocational nurse and psychiatric technician licensees or 
applicants , including administrative law judges and attorneys , as well as the Board members who 
review proposed decisions and stipulations and have ultimate authority to make final decisions. 

SPECIFIC CHANGES AND FACTUAL BASIS/RATIONALE: 

Amend Sections 2524 (VN) and 2579.10 (PT) 
B&P Code section 315 (Senate Bill 1441, Chapter 548, Statutes of 2008) established a Substance 
Abuse Coordination Committee (SACC) to develop uniform standards for substance-abusing healing 
arts licensees. In April 2011, the SACC adopted sixteen uniform standards for use by all healing arts 
boards . 

This proposal would amend Section 2524 (VN) and 2579.10 (PT) to incorporate by reference the new 
guidelines entitled "Disciplinary Guidelines and Uniform Standards Related to Substance Abuse" (Rev. 
6/20/11) to implement the Uniform Standards Regarding Substance-Abusing Healing Arts Licensees. 
The proposed amendments will update and clarify the Board's recommended disciplinary orders and 
conditions of probation and include non-substantive, technical changes for grammatical and general 
clean up. · 

FISCAL IMPACT ESTIMATES 

Fiscal Impact on Public Agencies including Costs or Savings to State Agencies or Costs/Savings in 
Federal Funding to the State: None. 

Nondiscretionary Costs/Savings to Local Agencies: None 

Local Mandate: None 

Cost to Any Local Agency or School District for Which Government Code Sections 17500 - 17630 
Require Reimbursement: None 

Business Impact: The Board has made an initial determination that the proposed regulatory action 
would have no significant statewide adverse economic impact directly affecting business, including the 
ability of California businesses to compete with businesses in other states. 

Impact on Jobs/New Businesses: The Board has determined that this proposed regulatory action will 

not have a significant impact on the creation of jobs or new businesses or . the elimination of jobs or 

existing businesses or the expansion of businesses in the State of California. By way of its impact on 

the available workforce, the proposed regulatory action only affects relatively few individual licensees 


· who may be unable to practice safely due to substance abuse, who are sex ·offenders or who have 

otherwise violated the Board's laws. It will require individuals found to be substance-abusing to comply 

with evaluation and testing requirements. 

Cost Impact on Representative Private Person or Business: The Board is not aware of any cost impacts 
that a representative private person or business would necessarily incur in reasonable compliance with 
the proposed action. This proposal will only have an impact on licensees or applicants disciplined by 
the Board. 

Effect on Hous·ing Costs: None 

EFFECT ON SMALL BUSINESS 

The Board has determined that the proposed regulations will not affect small businesses. The 
regulatory proposal affects licensed vocational nurses , licensed psychiatric technicians , and applicants 
for licensure. 
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CONSIDERATION OF ALTERNATIVES 

The Board must determine that no reasonable alternative it considered to the regulation or th~t has 
otherwise been identified and brought to its .attention would be more effective in carrying out the 
purpose for which the action is proposed or would be as effective and less burdensome to affected 
private persons than the proposal described in this Notice. 

Any interested person may present statements or arguments orally or in writing relevant to the above 
determinations at the above-mentioned hearing. 

INITIAL STATEMENT OF REASONS AND INFORMATION 

The Board has prepared an initial statement of the reasons for the proposed action and has available 
all the information upon which the proposal is based. 

TEXT OF PROPOSAL 

Copies of the exact language of the proposed regulations , any document incorporated by reference, the 
initial statement of reasons , and all of the information upon which the proposal is based, may be 
obtained at the hearing or prior to the hearing upon request from the Board at 2535 Capitol Oaks Drive, 
Suite 205, Sacramento, California 95833 or on the Board's website listed below. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING 
FILE 

All the information upon which the proposed regulations are based is contained in the rulemaking file 
which is available for public inspection by contacting the person named below. 

You may obtain a copy of the final statement of reasons once it has been prepared, by making a written 
request to the contact person named below or by accessing the website listed below. 

CONTACT PERSON 

Inquiries or comments concerning the proposed rulemaking action may be addressed to: 

Name: Linda Ruyters, Administrative Analyst 
Address: 2535 Capitol Oaks Drive, Suite 205 

Sacramento, CA 95833 
Telephone No: (916) 263-7 845 
Fax No: (916) 263-7859 
E-Mail Address: linda. ruyters@dca. ca.gov 

The backup contact person is: 

Name: Marilyn Kimble, Enforcement Program Manager 
Address: 2535 Capitol Oaks Drive, Suite 205 

Sacramento, CA 95833 
Telephone No: (916) 263-2042 
Fax No: (916) 263-7857 
E-mail Address: marilyn.kimble@dca.ca.gov 

Website Access: Materials regarding this proposal can be found at www.bvnpt.ca.gov 
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Agenda Item #11.A.- Attachment E 

Board of Vocational Nursing and Psychiatric Technicians 

INITIAL STATEMENT OF REASONS 

Hearing Date: Septen1ber 6, 2011 

Subject Matter of Proposed Regulations: 

Disciplinary Guidelines and Uniform Standards Related to Substance Abuse 

Sections Affected: 

Vocational Nursing (VN): Amend Title 16, C.C.R. , Section 2524 
Psychiatric Technician (PT): Amend Title 16, C.C.R., Section 2579.10 

Introduction 

The Board of Vocational Nursing and Psychiatric Technician's (Board) high~st priority is protection 
of California consumers. Business and Professions (B&P) Code sections 2841.1 (VN) and 4501.1 
(PT) mandate that the protection of the public shall be the highest priority of the Board in exercising 
its licensing, regulatory, and disciplinary functions. Whenever the protection of the public is 
inconsistent with other interests sought to be promoted, the protection of the public shall be 
paramount. 

The Board is authorized to investigate the crin1inal conviction history of applicants and licensees, 
subsequent arrests, allegations of unprofessional conduct, and unsafe or incompetent practice by 
licensed vocational nurses and psychiatric technicians. The Board is authorized to investigate and 
discipline licensees and applicants who may jeopardize the health, safety and welfare of the 
consumer. 

In September 2008, Senate Bill 1441 (Chapter 548, Statutes of 2008) was enacted to establish within 
the Department of Consumer Affairs a Substance Abuse Coordination Committee (SACC). The 
SACC was charged with the task of developing uniform standards in sixteen specific areas for use in 
dealing with substance-abusing healing arts licensees. In April 2011 , the SACC adopted sixteen 
uniform standards for use by all healing arts boards. 

Pursuant to Government Code Section 11425.50(e), a penalty in an adn1inistrative disciplinary action 

may not be based on a guideline, criterion, bulletin, manual, instruction, order, standard of general 

application or other rule unless it has been adopted as a regulation. 


Specific Purpose 

The Board's Disciplinary Guidelines (Guidelines), were last revised June 19, 2007, and were 

incorporated by reference as regulations effective October 29, 2008. In keeping with -its mandate and 

strategic plan to protect the public interest, the Guidelines need to be mnended to reflect current law 

and practice relative to recormnended discipline for ad1ninistrative disciplinary actions. In addition to 

the Guidelines , Unifonn Standards (Standards) are incorporated into the document for substance

abusing licensees and to provide consistency and clarity when disciplining substance abusing 

licensees. 




This proposal will amend Sections 2524 (VN) and 2579.10 (PT) to incorporate by reference the 
"Disciplinary Guidelines and Uniform Standards Related to Substance Abuse" as revised on June 20, 
2011. Changes to the Guidelines and Standards are explained in detail in the Factual Basis below. 

Amendments to Sections 2524 (a) and 2579 .10 (a) are made to clarify that aggravating factors may 
provide a basis for deviating from the disciplinary guidelines and better explain the factors considered 
when disciplining a licensee. 

Amendtnents to Sections 2524 (b) and 2579.10 (b) are tnade to create a rebuttable presumption that a 
licensee is a substance-abusing licensee for purposes of section 315 if the conduct found to be a 
violation of the Board's laws involves the use of drugs, alcohol, or both. It further provides that if the 
licensee is a substance abuser, the Uniform Standards Related to Substance Abuse (Standards) apply 
unless the licensee establishes that, in his or her particular case, public protection can be satisfied 
with a modification or omission of a specific standard. The purpose of this provision is to explain 
when the Standards apply. 

Amendments to Sections 2524 (c) and 2579.10 (c) are made to require that a proposed decision issued 
pursuant to the adjudicative provisions of the Administrative Procedure Act, wherein a licensee is 
found to have engaged in any act of sexual misconduct, as specified, must contain an order revoking 
the license. It further provides that the order of revocation may not be stayed. The purpose of this 
provision is to establish what the board believes is the appropriate consequence for a licensee who 
has engaged in a specified act of sexual misconduct. It is necessary to protect the public by 
prohibiting such licensees from holding a license. 

Factual Basis 

The Board established its Guidelines to facilitate uniformity of disciplinary orders and to ensure that 
its disciplinary policies are known. The Guidelines are intended for use by individuals involved in 
disciplinary proceedings against vocational nurse and psychiatric technician licensees or applicants, 
including administrative law judges and attorneys, as well as the Board 1nembers who review 
proposed decisions and stipulations and have ultimate authority to make final decisions. 

This proposal will incorporate by reference the Board's Guidelines (as revised 6/20 11) into Section 
2524 (VN) and 2579.10 (PT). As explained in detail below, the Guidelines document has been 
expanded to apply Uniform Standards (Standards) to the Board's disciplined licensees. These 
standards were derived from the_SACC's Uniform Standards Regarding Substance-Abusing Healing 
Arts Licensees (April 2011 ). The proposed amendments to the Guidelines and Standards will also 
update and clarify the Board ' s recotnmended disciplinary orders and conditions of probation and 
include non-substantive, technical changes for grammatical and clean up purposes. The following 
describes those changes in detail and provides a rationale for the proposed amendtnents. 

Amend the Cover, Table o( Contents, and Introduction (vages i-ii) 

These amendn1ents are needed to update and clarify the intent of the Guidelines and to accurately 
reflect the proposed changes which include the Standards that apply to healing arts licensees. 
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Amend Regulatory Authority (vage iii) 

The specific purpose of this amendment is to reference the regulatory authority as it will appear once 
these regulations are amended. The effective dates will be inserted into the Guidelines once the 
regulations are officially amended. As noted above, the proposed amendments to the regulations add 
the presence of aggravating factors as a reason for deviation from the Guidelines and define what the 
Board will presume to be a substance-abusing licensee for purposes of section 315 of the B&P Code. 
The proposed an1endments also specify that, if a licensee is found to have had sexual contact with a 
patient or has been convicted of a sex offense as defined, a proposed decision must contain an order 
to revoke a license and may not contain an order staying the revocation. 

The proposal specifies that the Uniform Standards apply to a substance-abusing licensee. A licensee 
shall be prest~med to be a substance-abuser if his/her misconduct involves the use of drugs and/or 
alcohol. The proposal specifies that, if the licensee does not rebut the presumption, the Uniform 
Standards shall apply unless the licensee establishes that appropriate public protection can be 
provided with modification or omission of a specific standard as a term of probation. 

The proposal would also require an Administrative Law Judge (ALJ) to issue a proposed decision 
revoking a license without an order to stay the revocation when the licensee is found to have engaged 
in any act of sexual contact as defined in subdivision (c) of section 729 of the B&P Code, with a 
patient, or has committed an act or been convicted of a sex offense as defined in Section 4401 0 of the 
Education Code. Due to the seriousness of sex offenses and sexual misconduct and the potential 
threat to consumers that sexual offenders pose, the Board has detern1ined that revocation of a license 
is the appropriate disciplinary action in any disciplinary matter where there is a finding that the 
licensee engaged in sexual contact with a patient or was convicted of a sex offense. The regulatory 
proposal ensures that ALJ s render proposed decisions consistent with the Board's determination in 
these matters. 

Anzend Factors To Be Considered (page iv) 

The specific purpose of this amendment is to update the factors that should be considered in 
determining whether discipline should be imposed. This proposed amendtnent adds aggravating 
evidence as a factor and is needed to accurately reflect the proposed changes to the regulation. 

Amend Sumnzarv Lists ofStandard and Optional Conditions ofProbation (vages v- vi) 

The Sun1mary .Lists of Standard and Optional Conditions of Probation were updated to accurately 
reflect the conditions listed on pages 1-11 of the proposed Guidelines. This proposed amendment 
clarifies that standard conditions of probation 1-14 generally appear in all cases involving probation 
and that optional conditions of probation 15-25 address specific circumstances of a case. Non
substantive, technical changes were also made for clean up. 

Add Summary Lists of Uni(ornz Standards- Conditions ofProbation (page vii) 

The Summary Lists of Uniform Standards - Conditions of Probation were added to reflect the 
Standards accurately sumn1arize the conditions listed on pages 12-15 of the proposed Uniform 
Standards Related to Substance Abuse. This proposed amendment specifies that Unifonn Standards 
26-28 must be imposed as conditions of probation for substance-abusing licensees and Uniform 
Standards 29-31 must be considered and, ifwananted, must be imposed as probation conditions. 

Amend Standard Conditions o(Probation (vages 1-6) 

3 



1. Obey all Laws 

The specific purpose of this mnendment is to clarify the respondent ' s responsibility to obey all 
laws at all times including any period of suspension, when not practicing, whether or not the 
licensee is in- or out-of-state. This amendment also clarifies that a respondent is required to · 
submit proof of satisfactory completion of any criminal probation or parole ending after the 
effective .date of the Board's Decision. It also specifies that a respondent must submit certified 
copies of court documents related to the expungen1ent of any conviction if not previously 
submitted to the Board. Non-substantive, technical changes were also made for clean up. 

It is the responsibility of all licensees to be lawful. The Board must ensure that the respondent 
clearly understands that all violations of any law must be reported tG the Board and that the 
respondent must comply with criminal penalties while on probation. Docun1ented proof of 
compliance is needed and this amendment clarifies that the licensee is responsible for subn1itting 
proof of completion of criminal ·probation or parole and/or expungement of any conviction. 

2. Compliance with Probation Program 

Non-substantive changes were made to this condition for gratnmatical and clean up purposes. 

3. Submit Written Reports 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

4. Notification of Address and Telephone Number Change(s) 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

5. Notification of Residency or Practice Outside of State 

Non-substantive changes were 1nade to this condition for grmn1natical and clean up purposes. 

6. Meetings with Board Representative(s) 

No changes were made to this condition. 

7. Notification to Employer(s) 

The specific purpose of this amend1nent is to clarify the licensee ' s responsibility to provide the 
name, physical address, mailing address, and telephone nmnber of all health care employers or 
supervisors. This proposed amendment specifies that the respondent must complete required 
consent forms and sign an agreement with his/her employer and supervisor to a1.1thorize the Board 
and the employer/supervisor to communicate regarding the respondent's work status, 
performance, and monitoring. This proposal also complies with the SACC' s Uniform Standard 
No.3. 

It is the responsibility of the respondent to inform the Board of his/her employn1ent status. The 
Board must have the ability to contact the respondent ' s employer at any time to determine if the 
respondent is complying with the conditions of probation and that the respondent is practicing 
safely. This amendment will clarify the respopdent's responsibility in obtaining employer 
involven1ent in order to comply with the probation program. Although this mnendment complies 
with SB 1441 regarding substance-abusing licensees, the Board inserted the proposed language in 
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this standard condition of probation rather than under the Unifonn Standards section on pages 12
13 to clarify that this applies to all licensees on probation, not just substance-abusing licensees. It 
is anticipated that this provision will be helpful in monitoring all probationers, not just the 
substance-abusing ones. 

8. Employment Requirements and Limitations 

Non-substantive changes were made to this condition for grannnatical and clean up purposes. 

9. Supervision Requirements 

Non-substantive changes were made to this condition for grmnmatical and clean up purposes. 

10. Completion of Educational Course(s) 

Non-substantive changes were 1nade to this condition for grammatical and clean up purposes. 

11. Maintenance of Valid License 

Non-substantive changes were made to this condition for grmnmatical and clean up purposes. 

12. Cost Recovery Requirements 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

13. License Surrender 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

14. Violation of Probation 

Non-substantive changes were made to this condition for gratnmatical and clean up purposes. 

Amend Optional Conditions o(Probation (pages 7-13) 

15. Suspension of License 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

16. Examination by a Physician 

The specific purpose of this amendment is to clarify that the physician who conducts the 
examination of the licensee must notify the Board verbally within 24 hours if the licensee is not 
physically fit to practice safely. This proposed amendment also clarifies that the licensee must 
comply with any order to cease or restrict his/her practice until the Board is satisfied that the 
licensee is safe to return to practice and the licensee has been notified in writing by the Board. 
Non-substantive changes were also made to this condition for grammatical and clean up purposes. 

This proposal will enhance consu1ner protections because it ensures that notice is quickly 
provided to the Board regarding a licensee who may pose a serious threat to consumers if the 
evaluator detern1ines that the licensee is physically unfit to practice safely. It also clarifies that 
the licensee must comply with any order to cease or restrict practice. 
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17. Psychiatric/Psvchological Evaluation 

The specific purpose of this proposed amendment is to clarify that the evaluator who conducts the 
psychiatric/psychological evaluation of the licensee 1nust notify the Board verbally within 24 
hours if the licensee is not psychologically fit to practice safely. This proposed amendment also 
clarifies that the licensee must comply with any order to cease or restrict his/her practice until the 
Board is satisfied that the licensee is safe to return to practice and the licensee has been notified in 
writing by the Board. Non-substantive changes were also made to this condition for grammatical 
and clean up purposes. 

This proposal will enhance consumer protections because it ensures that notice is quickly 
provided to the Board regarding a licensee who may pose a serious threat to consumers if the 
evaluator determines that the licensee is not psychologically fit to practice safely. It also clarifies 
that the licensee must comply with any order to cease or restrict practice. 

18.Psychotherapy 

The specific purpose of this amendment is to clarify that the therapist who provides 
psychotherapy to the licensee must notify the Board verbally within 24 hours if the licensee is not 
psychologically fit to practice safely. This proposed amendment also clarifies that the licensee 
must comply with any order to cease or restrict his/her practice until the Board is satisfied that the 
licensee is safe to return to practice and the licensee has been notified in writing by the Board. 
Non-substantive changes were also made to this condition for grammatical and clean up purposes. 

This proposal will enhance consumer protections because it ensures that notice is quickly 
provided to the Board regarding a licensee who may pose a serious threat to consumers if the 
therapist determines that the licensee is not psychologically fit to practice safely. It also clarifies 
that the licensee must comply with any order to cease or restrict practice. 

19. Rehabilitation Program 

The specific purpose of this mnendment is to clarify that a rehabilitation treatment program may 
have components that include abstention fro1n any identified type of addictive behavior. Non
substantive changes were also made to this condition for grammatical and clean up purposes. 

20. Addictive Behavior Support Groups 

The specific purpose of this amendment is to clarify that this condition includes addictive 
behavior support groups and is not limited to support or recovery groups that only address 
chemical dependency. Non-substantive changes were also made to this condition for grammatical 
and clean up purposes. 

21. Abstain from Controlled Substances 

No changes were made to this condition. 

22. Abstain from Use of Alcohol and Products Containing Alcohol 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

23. Submit Biological Fluid Samples 

No changes were made to this condition. 
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24. Take and Pass Licensure Examination 

Non-substantive changes were made to this condition for gramtnatical and clean up purposes. 

25. Restrictions on Licensed Practice 

No changes were made to this condition. 

Add Uniform Standards Related to Substance Abuse - Required Conditions of Probation (vages 
12-13) 

26. Submit to Drug Testing 

The specific purpose of this proposed amendment is to comply with the SB 1441. The proposed 
amendment specifies that the licensee shall be subject to the frequency of testing established in 
No.4 ofthe Uniforn1 Standards. 

Uniform Standard No. 4 established by the SACC (April 2011) includes a testing frequency 
schedule. The Uniform Standards require each licensee to be tested randomly as follows: 

Level I - The range of random drug tests required for each licensee during the first year of 

probation is a minimum range of 52-104. 

Level II - The range of random drug tests required for each licensee during the second year of 

probation and thereafter, up to 5 years, is a minimum range of 36-104. 


The minimum number of tests provided will help to identify relapse and allow for licensees to be 
randomly tested. Nothing precludes the Board from increasing the number of random tests for 
any reason. 

The Unifonn Standards also provide five exceptions to the testing frequency schedule 
summarized as follows: 

1. 	 Previous Testing/Sobriety - In cases where a board has evidence that a licensee has 
participated in a treatment or monitoring program requiring random testing, prior to being 
subject to testing by the board, the board may give consideration to that testing in altering the 
testing frequency schedule so that it is equivalent to this standard. 

2. 	 Violation(s) Outside of Employment- An individual whose license is placed on probation for 
a single conviction or incident or two convictions or incidents, spanning greater than seven 
years fron1 each other, where alcohol or drugs were a contributing factor and those violations 
did not occur at work or on the way to work, 1nay bypass Level I of the testing frequency 
schedule. 

3. 	 Not Employed in Health Care Field- A board may reduce testing frequency to a minimun1 of 
12 times per year for any person who is not practicing or working in any health care field. 
Prior to returning to any health care employ1nent, the licensee shall be subject to Level I 
testing frequency for at least 60 days. 

4. 	 Tolling - A board may postpone all testing for any person whose probation is placed on 
tolling status if the overall probation period is also tolled. 

5. 	 Substance Use Disorder Not Diagnosed - In cases where no current substance use disorder is 
made, a lesser period of monitoring and toxicology screening may be adopted by the board, 
but not to be less than 24 times per year. 
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The exceptions provide the Board flexibility to determine testing frequency on a case by case 
basis. Further, the standard is broad enough to allow the Board to determine on a case-by-case 
basis if a licensee should be required to submit a specimen more quickly, e.g. before 10:00 a.n1. or 
within 6 hours notice. 

Many of the standards specific to testing collection and specimen handling are consistent with or 
based upon the guidelines established by the U.S. Department of Transportation. Requiring the 
certification of laboratories through the National Laboratories Certification program ensures 
consistent handling and processing of test results . 

Requiring a licensee to submit a specimen on the san1e day as directed will eliminate the ability of 
a licensee to "flush" their system overnight. Further, the established certification of the 
laboratory will include creatine and pH levels, which can be a sign of a licensee "flushing" their 
system . . 

27. Positive Drug Test 

The specific purpose for this proposed amendment is to address the provisions of Nos. 8 and 9 of 
the SACC' s Uniform Standards. The proposed mnendment specifies that, a licensee has 
comtnitted a n1ajor violation if the Board confirms that a licensee tested positive for the use of a 
prohibited substance. The Board shall impose consequences set forth in the probation condition 
which defines Major and Minor Violations. A positive result for a banned substance will result in 
the Board ordering the licensee to cease practice. 

Protection of the public is the Board's highest priority in exercising its licensing, regulatory and 
disciplinary functions. In order to meet this mandate, it is appropriate for the licensee to cease 
practice if a major violation occurs, and refer the matter for fut1her action. 

28. Major and Minor Violations 

The specific purpose of this proposed amendment is to address SACC ' s Uniforn1 Standard No. 
10. 	This proposed amendment defines major and minor violations as follows: 

Major violations include, but are not limited to: 

1. 	 Failure to complete a Board-ordered program; 
2. 	 Failure to undergo a required clinical diagnostic evaluation; 
3. 	 Committing multiple minor violations of probation conditions; 
4. 	 Treating a patient while under the influence of drugs or alcohol; 
5. 	 Committing any drug or alcohol offense that is a violation of the Business and Professions 

Code, or other state or federal law; 
6. 	 Failure to submit to drug testing when ordered; 
7. 	 Testing positive for a banned substance; 
8. 	 Knowingly using, making, altering or possessing any object or product in such a way as to 

defraud a drug test designed to detect the presence of alcohol or a controlled substance. 

If a licensee cmnmits a major violation, the Board shall order the licensee to cease practice and 
refer the n1atter for disciplinary action or other action as determined by the Board. 

Minor violations include, but are not limited to: 

1. 	 Failure to submit required documentation in a timely manner; 
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2. Unexcused attendance at required meetings; 
3. Failure to contact a monitor as required; 
4. Any other violations that do not present an i1n1nediate threat to the licensee or to the public. 

If a licensee con1mits a minor violation, the Board shall detennine what action is appropriate 

Protection of the public is the Board ' s highest priority in exercising its licensing, regulatory and 
disciplinary functions. In order to meet this mandate, it is appropriate for the Board to order the 
licensee to cease practice, if a major violation occurs, and refer the matter for further action. It is 
also appropriate for the Board to determine the appropriate action for a 1ninor violation. This 
proposed amendtnent clarifies the types of violations that fall within each category. 

Add Uniform Standards Related to Substance Abuse- Optional Conditions o(Probation (vages 14
m_ 

29. Clinical Diagnostic Evaluation 

The specific purpose of this proposed amendment is to address SACC' s Uniform Standards Nos. 
1, 2, 6 and 11. The proposed amendment specifies that, if a licensee is ordered to undergo a 
clinical diagnostic evaluation, the Board shall order the licensee to cease practice for a minimum 
of 30 days pending the results ofthe evaluation. The licensee shall submit to randmn drug testing 
during this time at a minimum of 2 times per week. The licensee shall also cause the evaluator to 
submit to the Board a written clinical diagnostic evaluation report within 10 days from the date 
the evaluation is complete unless an extension, not to exceed 30 days, is granted by the Board. 

A clinical diagnostic evaluation would not be necessary in a situation where there is demonstrable 
immediate threat to the public safety and/or where violations are so egregious (e.g. crimes in 
addition to substance abuse, patient harm/death) that the Board would not allow the licensee to 
practice under any circumstances; thus, the Board would seek revocation instead of permitting 
rehabilitation or treatment. 

This proposal will · increase consumer protection by specifying requirements for a clinical 
diagnostic evaluation of a licensee and timeframes for completion of the evaluation; required 
qualifications for providers evaluating the licensee; ensuring that the Board is notified quickly if 
the licensee is a threat; setting forth minimu1n standards for clinical diagnostic evaluations; 
ensuring evaluations are conducted in accordance with applicable best practices while allowing 
the evaluator discretion; providing for a professional opinion as to whether the licensee has a 
substance abuse problem; and prohibiting personal, financial and business relationships between 
the evaluator and licensee ensuring objectivity in assessments. It also describes the factors it will 
consider in imposing conditions on practice and explains the requirements for a restricted practice 
to be lifted. 

Obtaining expert recmntnendations for treatment and practice restrictions ensures that licensees 
who have undergone treatment and have taken steps towards recovery can safely return to 
practice. 

30. Group Meetings with Qualified Facilitator 

The specific purpose of this amendment is to address with the uniform standard No. 5 established 
by the SACC. The proposed amendment specifies that, if the Board requires a licensee to 
participate in facilitated group support meetings, the group must be led by a facilitator who has a 
minimun1 of 3 years experience in the treatment and rehabilitation of substance abu~e and shall by 
license or cetiified by the State or other nationally ·certified organization(s) . The facilitator must 
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not have a financial , personal, or business relationship with the licensee within the last 5 years. 
The meeting facilitator · must provide a signed document showing the licensee ' s name, group 
natne, dates and location of tneetings, licensee's attendance, level of participation, and progress. 
Unexpected absences must be reported to the Board by the facilitator within 24 hours. 

Specifying the requirements for facilitated group support meetings for the treatment of substance 
abuse ensures that licensees who have undergone treatlnent and have made steps towards 
recovery can safely practice. It also assists the Board in obtaining consistent and reasonably 
reliable infonnation from monitors. · 

31. W orksite Monitor 

The specific purpose of this proposed amendment is to address SACC' s Uniform Standard No.7. 
The proposed amendtnent specifies that, if the Board determines that supervised practice is 
necessary for a particular licensee, the licensee 1nust submit the name of the proposed monitor 
within 30 days of the effective date of the Board ' s decision. The licensee must con1plete any 
required forms and sign an agreement with the worksite monitor and the Board. If the worksite 
monitor terminates the agreement with the Board and/or licensee, the licensee shall not practice 
until another worksite monitor is approved in writing by the Board. 

The monitor's role is to monitor a licensee who is chemically impaired and to ensure that the 
licensee is not abusing drugs and/or alcohol. The monitor is also responsible for reporting to the 
Board whether patient safety may be at risk and by identifying changes in the licensee's behavior 
that may be cause to suspect current substance abuse. Implementing this standard would provide 
ongoing documentation of the licensee's behavior to ensure public safety and provide immediate 
notification to the Board if a licensee is suspected of working under the influence of drugs and/or 
alcohol. 

Amend Violations & Recommended Disciplinary Actions (pages 16-21) 

The specific purpose for this mnendment is to update the table of Viol':ltions & Recommended 
Disciplinary Actions to accurately reflect the proposed changes to the Disciplinary Guidelines and 
Uniform Standards Related to Substance Abuse. The proposed amendments ensure that the table 
is consistent with the proposed changes to the regulations by this action (requiring revocation for 
sexual misconduct) and the Guidelines as 1nodified. 

Underlying Data 

• 	 Senate Bill 1441 (Ridley-Th01nas) 
• 	 SB 1172 (Negrete McLeod) 
• 	 Disciplinary Guidelines and Uniform Standards Related to Substance Abuse (As mnended June 

20, 2011) 
• 	 SACC's Uniform Standards Regarding Substance-Abusing Healing Arts Licensees (April 2011) 
• 	 Minutes of the February 25, 2011 , Board Meeting and Board Meeting Repo11 

Business Impact 

The regulation will not have a significant adverse economic impact on businesses. 

Specific Technologies or Equipment 

These regulations do not mandate the use of special technologies or equipment. 
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Consideration of Alternatives 

No reasonable alternative to the regulations would be either more effective in carrying out the 
purpose for which the action is proposed or would be as effective and less burdensome to affected 
private persons than the proposed regulations. 

(7112/11) 

11 





Agenda Item #11.A. - Attachment F 

CALIFOI<1\flA t· NATIONAL NURSES 
1\fURSES __[ ~ f-ORGAN!ZING COMMITTEE 
ASSOClATIOl\f 

A Voice for Nursc!i. A Vision for Hea1thcare. 
www.catnurscs.org I www.nnoc.net 

Linda Ruyters, Adtninistrative Analyst August 30, 2011 
2535 Capitol Oaks Drive 
Suite 205 
Sacramento~ Californja 95833 

Amend Title 16, Division 25, Chapter 1 Article 4 

Sections 2524 (VN) and 2579.10 (PT)- Disciplinary Guidelines and 


Unifor1n Standards Related to Substance Abuse 


Dear Ms. Ruyters: 

On behalf of the n1embership of the California Nurse Association/National Nurses United 

(CNA), representing 85,000 nurses throughout California, we submit the following co1nments on 

the Uniform Standards Related to Substance Abuse. 


CNA opposes these standards and asks that the Board reject the implementation of the proposed 
regulations for the following reasons: 

SB 1441, Chapter 548; 208 was developed because of the Business and Professions Chair's . 
concern regarding "the repeated failures of the MBC's Physician Diversion Program (PDP), and 
the immediate and grave risks to the public posed 'by physicians who continue to practice 
medicine despite their chemical dependency. "Out of that concern, however all healing arts 
boards are now required to adhere to the Oniforn1 Standards on Substance Abuse that were 
developed by the Standard Abuse Coordinating Comn1ittee (SACC). 

The resulting standards allow little if any flexibility in handling the substance abuse issues of 
their licensees. This uniformity does not consider the differences of each profession and ho·w the 
various boards handle their licensees. We do not believe this uniformity is warranted and it does 
little to enhance the approach and/or tTeatm.ent of those experiencing substance abuse issues. We 
submit substance abuse is an illness and no one would suggest that all patients with heart disease 
be treated the smnc, why is this approach taken in treating substance abuse? Finally, we believe 
the board should have the flexibility to determine what process and treatment works best given 
the situation while adhering to their prln1ary objective wl1ich is public protc~tion . 

The following represent our speciflC concerns: 

A . We oppose the incorporation of the unifonn standards by reference in regulations . 
Current regulations incorporate the board's current recommended guidelines for 
disciplinary orders and conditions of participatio11 by reference. This is appropriate given 
that these are guidelines and reconunendations, not 1nandates. Since the unifonn 
standards would be "required mandatory consequences, 11 incoq)orating them by reference 
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could leave licensees subject to future changes to the standards that do not have to be 
vetted through the regulatory process. Thus, to ensure fairness and due process for 
licensees, disciplinary mandates should be spelled out in regulations, not simply drafted 
in a document that could be subject to later changes with relatively little checks and 
balances in the process. 

B. 	 Under drug testing standards, the board would be required to order a 'licensee who tests 
positive to cease practice. However, the cease practice would be ordered, and the 
employer of the licensee would be notified prior to the determination· of whether or not 
the positive test is evidence of prohibited use. It should be clarified that the positive test 
in this section is actually a confirmed test, and we do not support the board issuing a 
cease practice without first having made a determination that the test is actually evidence 
of prohibited use. This raises issues of fairness and due process for licensees who may be 
ordered to cease practice over false positive results, or who may have their employers 
notified of a positive test even if it is later determined that the test does not constitute 
prohibited use. 

C. 	 We strongly oppose the length of time and frequency of drug tests licensees will be 
ordered to undergo under the uniform standards. This test frequency is highly 
controversial, not based on any scientific evidence of effectiveness, and would be 
extremely costly for licensees considering that they would have to cover the cost. We 
believe the test frequency is arbitrary and we don't support them. 

The board should retain the authority to determine test frequency on a case by case basis 
so that the board has the discretion to order testing that is appropriate for a licensee, 
especially for those who are in diversion and who are not working, so that onerous and 
expensive testing requirements are not urmecessarily imposed. 

D. 	 We are concerned with the proposed language regarding clinical diagnostic evaluation 
standards. According to these standards, a licensee who is required to undergo an 
evaluation must cease practice for a minimum of 30 days and test twice a week. But 
there is no flexibility with that timeframe, so if a licensee has a favorable evaluation, and 
the board determines that a licensee is safe to return to practice, the licensee would still 
have to complete 30 days of mandated cease practice. We think that once the board has 
determined a -licensee can return to practice; that licensee should go back to ·Work, not be 
force to sit out an arbitrary number of days to complete the 30 day period mandated by 
these standards. 

E. 	 With regards to w6rksite monitoring, we oppose the language that would allow another 
health care professional to serve as the monitor if the monitor is not familiar with the 
practice area of the license.e. 

We also have concerns over requirements for worksite monitors to report "suspected substance 
abuse" to the board and employer. This creates a subjective process of suspicion of abuse, and 



could leave probationers vulnerable to unfounded allegations of substance abuse that could kick 
off board action or disciplinary action by the employer. 

Finally, the lack of board discretion in addressing the substance abuse issues likely to affect their 
licensees, and employing standards that preempt the authority of the board in determining what 
process and activities should be involved in bringing their licensees to sobriety while protecting 
the public, present issues we do not believe serve the public or the board well . 

. Thank you for the opportunity to respond to these regulations. 

Respectfully, 

Bo~~ ·h/:4 
Director, Government Relations 
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Honor3ble Curr~n D. Pr1U j1. 
Room 205 3. s\~He Caplrol 

HEALING ARTS BOARDS: ADOPTION OF UNlf;ORM STANDARDS· tl) J24437 

Dr.<Jr Senaro r Price: 

You ha\~t <!Sktd two quesrions with rc:gar d ro rht adoption of uniform standards by 
the Substance Abust? Coordination Cornmirree pursuant to Scctton 3 l S of the Busmes.s ~nd 
Profes~ions Code. You l)avt .1sh~d 1\'herhrr tht Subs(ance Abuse Coordinauon C~mmtttee ~~ 
required ro tldopc tht uniform srandard!- punuant to rhe rulemaking procedures under tht.' 
Admtnisrrarivt Procedure· t\cr {Ch 3.5 (cornmtnl'lng wirh Sec. 11340), Pt. 1. Div. 3, Tidt> 2. 

Cov. C.). You h:o~v(· .1l:w ,:tsktd, ii rhe urlltL>rrn scandards are properly ddopred br the 

Substanct: .Ahust Coordination Comminet, whed1er the hcotling art~ boards ar{· required ro 

1m pl{'rnenr rhe1n . 

B}' \\.'[I} ' of b~ckgroun.d. SeC(lOf\ 315 or rhe Business and P:oftssions CuJr 
1 


prov1dts 2:\ follows: 


"31S. (ti) For dw purpose of derermming illli.[~~~'Jn standards rhat ~m ~~£ 


usrd bv he.aling ~J:..U>. bo~.r~h in dealing with substancc-~busing IJctnsecs, there is 


ef.rabl1shed in tht Department or Consu1ner Affair ~ rhe Subs[ance Abuse 


Coordinarion Cornrrurret. The s=omminet shaJl kf: COJX)prised of ch~ execuuvt 


oHic:ns gJ !l_,~ ~;\epanrnenr · !.· ht~l!E~g !!.J:n boE..ui.~ e~,tabhshed pursuant ro 


D1vis1on ( t conmH.·ncin~ v.'Hh Sec 1ion SOOi . rhc- Scate Board of Chiropr~uic . 


E>:arv.intr~.. the· Osrcopach 1c J\1f:dlca l Board of Cc1lifornia , ~mcl a destener o( the 


Sr.nc DcpanmerH of .J\ic.ohol.and D:ug Programs. Thr DHeet0r of,Consumn 

Aff<ms shall ch<ur chc commtttcc and n1ay invite indiv1Juals or sr~kE"holda s 

who h<~vr parrl ...: ul<\r t:xpr·rt isc ir1 d1c ;tref\ of !;ubs.tanct abuse ro ad, · i~r thr:: 
t' orn m :rree . 

/\ ll ftn~hr r senion rdrrtnct s are ro the Bu:,in c!-. s and Profts::;ions C od£", unl c~.s 

o rhtnv iS t refNc: ncec! . 
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"(h) The committee shall be subjtcr ro rhr Ragley-Keene Open fv1eering 
t\c( lArriclc 9 (comm~n~mg with Sect: ion ] ] 120) of Dtviston) ofT ide 2 of rhc 

Ciover nmcnr Code). 
"(c) By January l, 2010, !.l.lf. ~~ ommiu~.~ :il1~ll formulate uniform and 

spe.,~i(ic sr:tndar.:.ls ill each Q.{ rhe followmg areas rhar each healing ans boord 
:::hall usc in dealing witb §.~~stance-abl;!sing licensees, wherher or not a hoard 
..:hooses to have a formal diversion program: 

"()) Specific requirements for a clintcal diagnosuc tvaluation of rhe 
licensee, includ1ng, but not limltt.:d to, required qualifications for the: pro\'iders 

t>\·alua~ing the licens~~
"(2) Specific requncments ror the temporary removal of the licensee from 

pracrict, in order to enable rht lictnscc to undergo the clinical di~gnosric

tvalu:HJl)n desuibe-d in paragraph ()):And ~ny treatment rtt'Ommended by fht 
evaluaror des~ribed in paragraph (l) and approved by rhe board, and spedfic 

uirrri~ rhar rhe licensee must mc~l befort~ being permtned ro rt:'Curn ro pr.acri(t 

on .1 full-rime or pan-rime hasi~ . 

"(3) Specif1c reqllirement~ that govern rhe abiliry of rhe licensing hoard to 

communicate wirh rhe licensee 's employer abour rhe li(ensee's srarus and 
condition. 

"\4) Standards governing all aspect$ of required resting, including. bur 
rior limited ro. frequency of tcsung, · rand()mness, method of notice to the 
licensee, number of hours berwcen rhe prov\s1on of norice and rh~ resr 
srandards for spcc1men colleLtOrs, procedures used by specimen collectors, tht 
pt!rmissible locations of tcs.ttng, v.rhether the collccrion process must he 

observed hy rhe collecror, backup resdng reqUiremenrs \o..•hen rhe licensee i~ on 
vacwoff or ·· orhrrw i'~e - unavailable +or -locar- res-ring, · rig uiremenis for rhe 
bhoratory rhat analyzes ~he specimr.ns, and rhe required m~xnn~Jm timcfrarne 
from the test to the recetpr oF the rrsult of the resc. 

"(5) Standard::. governing rill a~p~L:t$ of g10up me~t1ng arttndanc~ 

requirements. including, but not lnnittd to, required qualiflcauon.s (or group 

rnccring facilitawrs, frequency of required meeting <lttendance. and method~ of 

documenting and reponing anendance or nonanendan(e by li(ensees. 

"(6) Srandards used in determining wheth~r inpatient , outpatient, or 

orhtr rypr of rrearmcrH is net:tS!;d.I )'. 

"(7) \A.IorksJte monitoring rt<.jUtremcnts and srandard:;, including, but 
nor limiceJ to, r~qu1rL~d qu;)lifications of worksire monirors, rcyuired merhods 
u!" monitoring hr worksite monitors, and required reporring by worksite 

monitors. 
"l8) Proc~du rts robe f'ollov.... td when a liccn~ec tc~t~ positive for 2. banned 

subs{ance . 
''(9) Proced ures to be followed when a ln:·cnsee IS tonfirmed ft) ha\'e 

mge:Hed .1 bannrd $Ubsrlnce. 

qggg b.!...£: 0 l 1160b2t9 l 6 
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"(] 0) Sp~cif1 c l:L)n$t'l)Ut'Tll't'S l'or mJjnr violiHIOn~ dnd OltJILH violations. In 

p<1rri~uLH. rhc l'ommntr.e shall con~~~Jcr the u~e oF 3 deferred pro~et:LHion 


:;ripuL:nion !\imilar ro rht· stipul.a£ion described in Stcuon 1000 of rhe Penill 

Code , in \v hich the ltcensc.c admtts to self-abuse of drugs or al<.ohol and 

surrender~ hts or her license. Th;u agreement is deferred by the agency urtles£ 

or until rhe licen5tc commas a major violi'ltion, in which ca.se tt is revived and 


rht license is surrendered. 


"(11) Crireria rhJ r ;'! licen:>ee must mctr in order ro perition for rtturn ro 


practil·e on a full~{ime ba~is. 


"( 12) Crireria ch:H a licensee mu5C mar in order to prritlon for 

rtinsr.l!cffic.'nt of a full dnd unrcs£ril:Lrd li..-cnse . 


"( 13) lf a board u~es a privJ[e~se(£Or vendor th.ar pru\'ides diversion 

S~rvia:-. S(cif\ti.Hd:i for IITtmtdiaft r~puning b)" the vendl>r tO the Dvard of cln)' 

and all nun~ornpliance wnh any £crm or the divl'LSJon conrracr or prob<nion ; 
standards for rhr vendor'!~ approv~l proc~s~ for providers or contra('lors rhar 
pro,,ldr dl\-'erSil.>l1 s~rvicc~. 1nduding. bur not limirrd (O, specimen (ollecmr:>, 
group n"\et'ring fadlirators, and worksire moniwrs; srilndards requiring the 

vendor ro disapprO\'C and di&t~onrinue rhe use of providers (H cornracrors rhar 
Llil ro pro\'i ...ie effecdve or timely divtrsion ~en1 ice.s ; and standards for a 

licensee's rermina(lon from rhe program and referrallo cnforcemenr. 

"(14) lf a board uses a private-5ertor vendor that provides divasion 

~crvi(t:$, tht cxt~nt to which licensee panictparion in thm program sha.ll be 

kepr con fidem ial (rom rhe public 

"() S) II' " bot:Hd u:.ts a priv,tre-sector vendor that ptovtd~:-; ...iivcn~ion 

S<.'rvi('cS, a schcd~1le for txternal mdependent audits of the vt."ndor' performance 
1n adhering ~0 rhc> Standards adopred-by the COn1 1~1 irrc:t . 

"(] 6 ) fvlcll~urabl~ crirend and H4lnd~r ..-h to d et~rmtn~ wherhcr e,1ch 

bo:1r\.i' rnelhod of Jcalmg wirh su[ls(ar'll.-e-abusing liccnsc~ts prorars pmienr :> 

l·r,) m harm and 1s effr\-,r1vc in a~sisting ir!> lic~ns~e s in rec.o vt! ring from ~uhsranct~ 
Jbuse m the longrcrm.·· lEmphasi~ .:tdded .) 

Thus, the !.egis! a turc h.1s established m thr. Dep;.nmenr of Consumer Affairs 

(ht'r t?Jfrer department) the Subs[an cc Ahu~e Courdtnarion Commirree (:subd. (<1) , Scc.1l5 ; 

hrrt><~fr.:·r (ommitrcr ). The ('Otnrnmee is comprised of tht extcurive offi c er~ of earh healing 
J.rr:-. ho.ard with in rhe departmtnr .. ~ rhe Srare Board of Chiropracric Examim:rs . ,md rh e 

1 
The d~parrm e nt's h t: ~ l ing :~ rr~ ho;nd~ <\l'C rho.!.e boards escablishcd undl'r Dtviston 2 

((on·m'll'l'l •.:ing w llh Sc( rion 500 ) to licel\;)t' ~nd regular~ · praninoners of tlw ht·~.din~ an::. . Tho~c 
bu..11 Js m·'lude , ~monr, orher:;, rht> Dt•ntdl Bo;trd of C.aliforn i:t , tht: Mc:d1ud Board of e,,t,fornt ;.L 
rh? V ~tt'l'!nfl f'y Medical Ho<trd, ~~nJ th f Board of Rcgtstercd N lH$1ng. 
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o~rt'l1p:lrlHL' {\~edical Board or Calif,)rnia (hereafrer, rollecrively, healing arts bocHds), and (l 

\.ics1gnu of rhe SuHt D,p~u tmtnr of Alcohol ,md Drug Programs (Ibid.). Th~ Direcror of 

Con.sum~r Aff.:~irs chairs rhe comrnircee and is aurhorized to invite individuals or stakeholder~ 
who h~t\'c. particular expcni.sc 10 the area of .substance abuse ro :ldt•Jsr the comm1nee (lbid.). 

The committee IS required to formLtlarr uniform .1nd specific St.andard!i in each or 
16 ar (;~\~ p~"vvidt:d ~)' rhc Legislarurc, but ocherwisr has dis~retion to adopt the uniform 
~r.,nd~Hds e-;lch ht·;tling <trrs board shall u.sc in deal ing wirh subsr.mce-Jbu::>Jng li cen~ees 

(:,ubd. \d. Sa. 3'1S). The ~ornmincc adopred it;:; iniri;:d scr l)( uniform :;t:mdards in Aprtl 

:2010. ;1nd rt>vi!>~d rho:;~ irllrial srandards ~-t~ rt!c~ndy as April 2011. 
1 

Alrhough rhe (Ommint'l' 

has adopted tht untform ~ca.ndards pursuant wits own procedures. tr has yer ro .adopt rhose 
:\Llnd.Hds pursuant tO the rulcmaking proredures or rhe Administrative Procedure Acr 
(Ch. 3.5 (cc)mmencing ,.,•irh Sec. l l 340), Pr. 1. Div. 3, Tide 2. ()ov. C.; hereafrer APA ). 

Yt)ll h~we a:;ked whethu rhc commincc is re~.:1wrcd w 4h.iopr rhe uniform sc~nd;ud~ 

pu rsu:~nr ro rh!.' n.dernaking procedures o!' rht A PA . 

The A PA r~rabltshe!, b3stc min1mun1 procedural requir~menrs for the adopt ton, 
."'JYit'ndrnt·nt. 1)r repeal of Jdminisrrdtlv~ rcgubrion~ br sta\e a.g~:ncit.s (suhd. (;t), Sec. 1J 346, 
Cov. C.). The APA is ~ppiicahle ro chf:' exuctsc of &I)}' quast-icgislat1ve pm.vcr conferred hy 
;Hiy :.;rarurt• (lbid.) . Qua~i-legislarive powers consisc of rhe aurhoriry w rnakt rules Jnd 
rt'gulari(.)n!:i having tht> lorc..-e and cffecr of law (CalrfCJrnia Advoct~t~s for Nur5ing Home Reform 
t'. g,)111,1 (.2003) ] 06 C<ti.App.4rh 498, S 17; ht:r caf£~r Cal!F)rnitl Adv•)Ca!t's). The APA may not 

he :mpt•rseded or n'lOdifi<:>d. b~' <ln)' suhse(jut:nr legi::olarion e.xapt to rht cxr{'nt rhar rhe 

lt:"gJ.sl:~ticn doe-s ~o exprc~~ly (suhd . (a), Src. 1] 346, Cov. C .). 

The rc-rm "regultmon ·· is dtfincd for purposes ol thf APA 10 me;:ln · ·~vc. ry rul~. 

l'l'gul~nit)n, or~1er, or standnrd ol ~~[Len! · ~a. tion or rht amendmc-nr. supplcmenr, or 

revision ~)r ;~ny ruk .. regula non. order. M .scanda, d adc)pted b)' any ~riltt .1gtncy !Q impLctnfnt, 
inrt~rprrr. ~nuke sperlfl_( rhc la-.v f11forced Q.[ .~ldmintsrercd b.}: i.L 9.£ ~~Q govtrn IrS procc.:\urt(" 

(St'c . I 1342.600. Gov . C.; emphasJs add<.'d) . Thl' APA provides cha{ a !)tan~ agency shall not 
i~:;ut:, uulize. t:nfora, or anempt ro enforce any guidelini:. critt•rion, bulletm, manual. 

insrruL't ion, order, st:anJ:trd \)f gt:ner~l application, 0r orher rule, which IS a regul:nion under 

\he /\I' A, unies~ properly adopted under rhe procedures set fonh in rht APA, and the Office 
,)( Adrnint~rrattve Law IS empowr1eJ tu dtlermtne whether any !)uch guideline, crirenun, 

~~~llcrtn, manual. mstruction , u1der. srandard of gcnt>ral applicari0n. or other rule is a 
rt•gubuon under rhr APA (Se c. 11340.5, Cov. C.) 

In Tidcv.Nlfer· Mdrith' Wt'Ht'rtl. Inc . t' . Hr~~d>h,1w (1996) 14 Cal.4rh 557,571 (hnt..·«i'rn 
'J'itt\'Wd ft'r), rh~ c~·difornl;t Sup reme- Court Fou.n,1 <1:\ follows : 

--·- -- ·------ - 

20! l ). 
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"/\ n~gularton subject w the APA thus has two principal identifyi(\g 
charJcreristic~. (See Union of Amcricall Physicians & Dt·nti515 v. Kizer (1990) 223 

Cal. A pp.3d 490. 497 l272 C"l. Rpn. 886) Ides~r·ibing two-pur rt~t of tht 
Office of Admmtsrrnrivc Law].) f.ir~t, the :1genq· must intend its rule to ~pply 

gnwrally, rMh~r rhan in a specific c~sr. Tht rule need not, however. apply 
unJvc'rsally: .l rule appltrs gtJ'ltrallr so long~:-; tr dcdarcs ho\.v t1 u~rtain cl~ss of 

(.-l:-.rs will be dt.:cidfd . (R,1rb v. Dl'ptlrcnlt'tJI of Vt'taans Aj}1in (1980) 110 

C.al.AppJd 622 , 630 llG7 Cril.Rprr. 552].) Second, the rule must 'implement, 

in(~rprn. or m;~k~ specific dtt' l~w t'nforC(d or :\dminis.tercd hy Ich~ agency), 
or ... g<>wrn Irhr .\gency's} proct:durt·.· (Cov. Code,§ 11342, whd. (g).f 

If.~ poltc}' ur proc.edure falls within rh~ definition oC :1 "r£'g\llarion'' wirhin the 

l)')(.'.:lning or rht• AP A' rhc adopring age ncr rnusr Cum ply \\·ith the pro.::t>dures for fo,·malizing 
dil.' r"cgulanon. which indude puhlic norice :tnd approval hy the Office of Adrmnisnativc L:1w 

lCt)torry ,)J Burtt' 11 Emt·r~l'~hJ Mt·dil'itl St'n·tct':: Aurhr.r11_v (2010) 187 C~d . App.4th 1175, 1200) . 

·riH' _Oilier t)f /\dminis[rnive L!~w t!. r~LtuireJ tu revi~w .all reguLuion~ .dopted pursuant ro 

1he 1\ PJ\ ~tnd tl) O\~~kt~ it:i dnerm ina dons ·according ro ~pt'cified srandards rhat indl1dc. among 
t)rhcr rhings. ll~:-;essing rhc n~cessity fur the rt:gularion and rhe regubtion·~ consistency wirh 

rh~ agency's sratutory obligation (O impl~mtnt :-t Statute (subd. (a), Sec. 11349.1, Gov. C.). 

Applying rhese principles to the guestion presented, rhc unitorm .l>tandard~ <lre 

subjc(r to rht' rulcm:aking procedures of rhe AP A if rhe following crireria are mer: (1) 
SeL"rion 1 1 5 do6 nor express! y preclude appliLa tlon of rhe A PA, (2) rhe com mn ree i~ a ~r;trc 

.1g~ ncy under rhl' !\ PA. ( 3) rhe uniform standards :He regular ions suhjecr ro the A PA . •1nd vn 
n u t' xc' mpt i ~) n :\ p~"he l'> unde r t ht' 1\ P A . 

\V11h rt"~p(·cr ro rlw fn:-;r crirerion, St~crion 31) is stlcnc on rhe application of rhr 

i\Pi\. Thu:-;, Sec1_iun ?>IS dvcs nor cxpr~s~l), _prt'llud~ ~1pplic.nion of tht APA. and rhl' AP,\ 
wdl Jpply tt) :my rcgu!J1ion Jdoprt'd Ulhic.•r Se(rton 31 S. 

\'xl~, rurn n~x( tu rhc- second C!'l(erion, and \vherher che committa is an "agency" 
for purpo~t.':) or die ,A. J> A. The word .. agency·· is defined. for purposes of rhe A])A hy :;cveralI 

separ:nc provision!> of law. ror purposes of the rul~making procedures of the APA. ''agency" 
is dtl'ined ro mean a state agency (Sec. 11342.520, Cov. C .). That referenr•· to ~rare agency is 

dcf,nt~d elsr.whcrc in rhe Covcrnment Code to include every :;cur oft-Ice, officn, deparrmern, 
divi:-;ion, hurc'<)U, hoard, and \.'Ommissiun (~u~d. (a), s('(', 11000, Cov. C.}. The APA dot>~ nM 

-1ppl}' ((,) Jn .tg~nC)' tn tht• jUd!C!~d Or l('gisbr1v(' hr'U\(h of rhr Slate govcrnrncnr \subd. (.~ ). 

Sfc. ll 340 .9 . Co\' . C .) . 
f\ Jt)l)t- thr\M' Ime:~. the /\ j) /\ I~ appliL·ahlc ft) rht ('.Xt.'r(bt> of clll}' Ljll<lSi•Jegi~l.lll\'t' 

r•L>Wt:'!' ..:oni't'rl'e-.i h)' .1})}' srarutr tsuhd. l~~). St:(. l1346 . c(IV . C.) . Qu<tSI·Icgisbtivc pow~r~ 
L' L)nSJSt t)j' tht authority fl) nuke fUltS and r~gUL:"tl'i0/'1:) having ~h(' {(,!((' ~nd effe(t or l.hv 

(Cdij~'rni(l Adv(lcnct"s , ~upra. :.n p. 517). Thus, for purposes of our analy~is . w~ think rh:H elf\ 

··.agency'' means any :>tare office, officer, depanmenr, division, bureau, hoard , or commission 

rh•H ex ere i~c~ L1uasi-legi:da t iv~ powers. 

::1111,-\ nL.. ILJ fno01 1 1 A I I -...-.o .. ..-- -.. 9998 bL.~:OJ 
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l·lerc. rh~ cornmirree i$ ~ st~:ne \.)fftct' compri;>c:d of executive officers of the healm.g 
arrs ht.).:Jrds :.1nd the D1rrcror of Con$ttmcr Affilir ~ . Alrhough rhe Lcgi$larure has SC( forth 16 

nrt.·as in ,vhich rhe cummittu is rrtJUlred to :dopt standards. rhc (Ommirrcc n~clf is required 
rt> l'>;~rl'ist' qu:\~i-lcgisbtivt powers and adopt uniforn' ~tilndJ.rds within rhose are~s. Those 

st:111Lbrds shall h.we dlt: force and t:fi"e-o of Llw, since the hLaling arrs board~. as discu!>~~d 

tn\.)1"<.' exri.'nsively helow , .He rt'qlllrrd to u~~ rhe :;randrnd~ in dealit'lg wirh subsri\ncr-~busing 

lk\.'nst.'t'S ~111d rhe srandar d~ ~rl' rtyuired ro govern m.Hrers such a~ when a licensee is 

tcmput .trily rt'n1t')vcd !'r om pracrice or suhjat {u drug tt!sting or wMk monitonng (par-a~. (2), 
t4). :md (7), suh..i . (d. Sec. 315). Accordingly. w~ rhtnk rhr cummirre~ is an agencr t<) wht(h 
rht· A1> A ~~pplle:s . 

As to tht: third crircrion, two clemenrs musr bt me( for rht' unirorrn ~randard~ ar 

IS~ll(' (l) be ;1 rt·gularion: th<'}' n1usr ;\pplr gen,·r;llly and rhq' must implement, 1ncerprct, or 

m:1kt• sp1·Lifil' ;l Lhv t•nfMccd or ~ldministercd by the agency or thcH governs. irs procedurt_.., 
\ lii11'Wiltc'(, supri1. ar P· ~71; s~~-. } ] 342 .{100, (ic.l'.'. C.). Srcrion 31 s require~ rhc comrnirree (0 

k)rmlllarc ~,nirl,)rm .md sp~cifil" s£~ndard~ in specified areas that each healing ans board 
wHhln rhr.· dep.::~rrm~nr shallu~t· whtn d~aling wirh :;uh:;tanct'-<\busing licensees, whether or 

n~H rlh· bl'>~ll\i ~..·hoo~es to h.lvt a (ornul d1ver~ion program. The uniform srandards will nOt bt' 
ltrnitt'd 11'1 :lpp!inHiun to parriL'ubr insran~n or indtviduals bur, in~rt·~d , will i)pply gc:ner:~lly ro 

rhosl' licensees. l:unher, under thl$ statu{ory sd1trne, rhc unit'orm St<:tnd.1rds will implemenr 
Se~-.'tiL>n 3lS :tnd will he enfor~,·~_~d ;md adminisrer\:d by. and \Vlll govern (he procedures ol·. ~~(h 

healing ,lrr ., ho:trd rh.H IS a men1hcr ofrhc (Ommnt~t>. Thu~. rht· ttnil'urm stand~Hd~ ,\!\' , in l)Lir 

Fl~·w, :1 rcgul.ui\.)0 lll'llicr rhr. AP/\ . 

l.a:;dr. wl.' rmn 1o rht. founh L'rllL'riOn .•md wht•ther the r\~gulariun il> exl'mpt from 

th.· At>/\. cl'I'Lllli poltL'I~~ and pro(:cdurt's rire ~xprc-ssly exrmptt:d hy statute from rhl' 
requirrmenr rh:H rhl'}' ~e .~Joprcd J:\ rtgulations pursuM\r m rhc AVA. l n rh,H regard, 
S~.'('tion. 11 3'10.0 l)r rht' Cov~rnm ~~rn Cod~ prov!dt's as follows: 

"J 1340.9. This chJprer dot~ nor ~ppl)' ro any ol rhc following: 

''(;1) An Jgencv in rhe J'udicial or le!!islncive br;mch of rhe sr<Ht' 


v J ~ 

go\'l'rnm~nL 

"{t"') 1\ legal rul1ng of (t)\II)Sl~l i;;sucd hy the f-:r~mchl!-.1! T J.>. Board or State 

HL)ar.J of Lyuali:>.atton . 

··\._-) /\ form prr~l"nbc·d hr ,\ :-;t :Ht· .lgcnq' or >HI}' 111/itr\.lctiori:> r~·l~nnt~ to 

rht' Lb\.' \.)( tlh' fLHm, hur rhi:; provt!'iun ~~ nut ~1 ltn'IILHil)l1 on .:my rt""quirerr\cnt 
th;tt ,\ rt'gt!laill)n t-->t' ,,d~..)prcd ~ ur~ uant tQ chi~ ch:1prn when on(. b n~td c:d ro 
11\)p!~·nH~nt tht 1:\w undl'l" WlHth flh' r~wrn IS j~::;ued . 

.. ( d ) /\ rL' gllb r i 0 n ( h a ( r~ I.H~ s () n I y {0 rl )l> int a n .11 rn a n i:1 gern cn [ () r r h c 

:it~Hc' ag~rtl')'· 

"le) A reguLnion th~r ~H<'Ihli~h~s critcrJrl or guidelines ro be used b)' rhc 
~r~1fr of ;)n :.~gency in pcrt~..)rming an ::~udir, invesrigarion, cxamm:trion, or 

m::-pt:otun 1 serrlmg <\ curnmercJal dt:>pute, ncgo (l:HJng a commercial 
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;lrr;mgernt!nt, or 111 rh~ d.~r~nse. prosconion, or f.cttlcmcnt of a case, if 
di)closure of rht: criteria or guidelines would do any of the following: 

"( l) Enable a law viobco1 ro ~void detenion. 

·-l2) l·· a~ilir~ue disregard t)t'rellUJrcmenc~ impo~cd br l~w... 
"()) C\\'c' clc:~dy irnpropn ch.iv.lnt:lgt' ro a pcr~on who i:-~ in an adverse 

p0~irion to rht :a·art·. 

"(I} A rL·guLHJon rh:n cmh0d1t':l the t>nlr legally tenable interpr~r.uion ol' a 
prtwisiLm ._..,j' Ll v,-' _ 

'' i d /\ rt'\'tttbtion rh<H l'~tJhlish('s ur fix,·s r;H~$. pril:~.s. or tariffs. 
\,J • ~ 

"~h) A rcguLHit)n th:n rd:trt'S ro cht• use of public \Vorb. mcludmg StH•f.!rs 

,,n ..\ h1ghw.l)'l-., when rhe dY~Lr ol' tht' r~gulcition IS mdicared ro rhe public by 
rncanl-. of !-.lgns or ~ignal~ or when the regulation detcnnincs uniform s~Jndf\rds 
:-~n...i :-.pel· i!"il-;Hi~)ns 1{), ollt(i:tl tr:~lf1( conrru! devi.:cs pursu~nt w· Secrion 2) 400 

ui' thl· Vdude Code. 
.. ,,) 1\ r(g~d.Hion rh;H 1s d11~L'red fl1 a speri!'J.:.llly named person or ro <I 

gr .."'up o( person!-\ ;lJH.~ doe-s nor :tpply gc?ner;~lly throughout the 5t:nc.'' . 

Nlwa· o( tht n.:rmpll\)l'ls \·oiHitined in rht' APA can he r~asonahly consrrued to 

.1pply ro tiH' ~nrnrnirtCt' Lll' the uniform :;tandard!-. ro hr used by rhe lw~\ling Mrs ho.11·ds. In 
Jd ..iltlt)f'l. Wl' :-tn' ;hviHt' t)f no ,)rlH•r applic1hlr exemptton. 

Thw•. \-.t'CXll~l' ~~II rl)llr ul' the \·nrrri.l ,)fl• frH't, iris uur opinion rh~t rlh· Suhsr{HlLl' 

1\bu~e C0L)J'Liin;uinn Commnrcc- i:\ rrquirl·d ro :hiopt the unii0rm standard:; purf>uant ro rhc 

rull:'n"'.1klng r.ro c t•dtHt~!-> urhl<.>r rhe /\dmmisntlrivr Proct'dure A..:.r (Ch. 3.5 (commt'nl'tng WJ(h 

St't' . 1n40), Pr. I. DIV ) , Tirlt• :.!. Cov . C.). 

llcl\'1ng reach~d rhi!:i t:onclusion, we 1wxr rurn ro whrrher rhe healing arrs hoards 

;ll't' rt'qlltr~d ro u>t' _tht: unii"orm sr~trllbrds if tho.se St3nduds nre properly ,,dot>red. In 

;hlJrcss111g rh:-H que!-irLon, we ~pply (enain established rules of sracurory consrrucrion. To 
:1S\'t:'rtnin rht• me;lning of,) stante~. we beg1n w1rh rhe L,1ngu:~ge in whi~.·h rhe srcHU{C is franwd 
( L•rLly T . v. \V,Hkmt•n 's C,mlp 1\ ppc',·th Hd. \)9'/ 4) 12 Crll.1ll 4 )4, 4 38; Vi~alit.l SrhlHl! Disr. 

1'. \IV~)ri~rr::' cl'mp. /\ppt'.l/5 I>~i . ( 1995) 40 Cai.App.4rh 121 L 1 :!.20). Significance ~hould he 
~iv~·n rtl t'VL'ry Wt)rd . and .(,)nst rucrivn m.1k1ng sornl' words surplusage is ro hc- f\void~~ ..i 
,J..Jml,,·n Si,·rl C\1 . t'. l ·L·IIa l:in~nJ c ~t11. l11t . ( 1993) 16 C;li.App.4rh 1034 , 1040). !n .\ddir1~m. 

~·11'\·.-r :;lwul~..i h(' g1vL•n ro ~r:u-utes JCCt)J Jtng Lt:- tht· u~u:~l. ordin:~ry impon of rh~ langu,\ge 

t'm pl~.)yt''-i 111 fr;lm 1ng rhem ( Dtd~~~rs 1'. Wvrka~' CM!lp. A]'}-lt\11~ Bd. ( 1993) 5 Cal.4 th 382, 388 ). 

1

1\-:. ;\Ct !'urrh ab0vr, suhd"'isivn ('-·) ui' Sectiun 3) S provides rh"t '' rhc- (Oinminc~ 

~h:dl i"ormubrc unit'orr-r\ and ~pr,:ific ~un~.br..:-1:> in t>.lch of rhe following meas thar e.flrh healn'lz 

.art!\ ho.\rd sh :1 ll usc in d~<\ling wirh suhstclnce-abusing licensees, whether or nor a bo::nd 
c-huu~d to luv~ a formal dil'ersion program" (emphrisiS added). Secrion 19 provides rh.H 
"shall " ts mandmory :1nd "may" is prrmissi.vc. Tht! wurd ··may" is ord1n"nly con.scrued <1S 

f"l:"rtYII:-.Sivc', wht'l'l'.lS rhl' word ":;h;lll" i:; 1.HJinarily c~)n~rrucd <1::. mandatory ((\mmJCHI C,wsc> 
1 • Blld!'tf l),.~!lpt'rt 1 i~M .\ ( 1989) 49 C.1l.3d 432. 443). 

QQQQ bJC:· OI 
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ll~rt•, in sl'\.' fiOn 315. rhc Lt•gishHurc liS<'~ tht' tt~rm r'shall " r<Hher rhan ''nuy" .in 
prnvtdtng rh;H t;1ch he<1ling arrs board ·'.shaH usc" rhc 5p~cific and uniform sr3.ndard$ adoprn\ 

hv rh~ l't)mrnrrrce wht'l'l dcalin~ wirh Stlb.:>ti.H\Ce-abusin(Y lacensccs. The Legtsl<Hurc uses rhr 
J L.- b 

r~·1-rn ":; h,11l u~c· · <IS cumpared to ; . ~h<1ll ronsidn.·' "m:~y tonsidcr," or ··m~y usc." 'fhr 
l.cgisLn\lr(s u;o;~ o( rhr rt;rm ··.shall" indiLatts thar th<' hcaltng <1rrs boards ;u-r rt·quited rouse 

thr ~t.md.1rJ::.. :ldoptt'd b)' the• corn mit ft'l: rather rh:~n hetng pr\widt'd rhc dtscrenon ro do so. 
t\·1orn)Ver, Js cmployl'J 1n rh1s L't)nto:r, rhc wor~..l "us\!·· imp!Jt~s rh<:H rhe healing ur~ hoard:-; 

II'ILIS( impll·nh·rH and -'pply tho$c .sr.}ndards rarhl'l' thi1n nwrely considering tht'm. hn1lly. rhe 
u:-.t' {)t' rhe tL·rm "uniform " suggests rh.1t rht Lc..•gi:d.nurt intended tath ho<lrd to apply rhe sarne 

:-l~tn<.brd:\. If tht> h!!,tlmg arrs b0;ards were not rr~uir~d lC'I ust: the scandjrds .1s .adopred hy rhe 

cutntninet•, rh~ Mand;~rds employed by dtt:s~ ho~rds would vary rarhtr [han being "uniform." 
Norwirhst.nh.1mg the pl.lin me.aning of Section 315, one could argue tha{ rh~ 

,·n;il't m~·ur ,)r s,..._., i~m 31 ) . i~ ind ic~!<.'~ rh;H rhe Lcg1:·d.:n-urc int~ndeJ rh.n im plememarion of 

rht.• Lll'\1((>1'111 SLHh:Lnd~ hy tht: buJrd:; nr di~\.-rt'tlon,Hy . Secrion 315.4 . whith W<l!\ adi.it·d by 
Sen.Ht' Hdl No. 1172 o( rhr 2009-1 .0 1\('gul.tr s~ssion (Ch. 517. StM~. 201 0; hrrcaftr:r 
S.B. 1 J72). pnwidl's dura hl'.-1ling ~rrs hoarJ "nuy .}dupr regub.rit·m~ (lurhonzing d1( ho11rd 

(ll urdt•r ~' lkt>nS('t' on prohJnon ur in J ~.iJvt'rsion pn)gram ro (C<l~c· practice for mnjtn 
\'1\.>LHII.HlS .tn\.i wlwn rhc hl)~trd orJrr~ ·' lil' l'n:-;{'t' ru undt•rgo .1 cliniL:<ll d1agnu~ri(' ~vJIU.HIOii 
f)Urswlnr m tht! un1form ;11h.i ~pt::L'Ii"it: sr:m,L.rds .11..iopted <Hld ;~urhori:::ed undt.>r S~.::ctlnn 31 S... 

Sed ton ")I S.Y ..:\)uld be r~ .."'d ro tmply lhat a !waling Jrr.s hoard ~~ nm requ1red ro implement 
rhosl uniform !'t:md;trd:) h<'C;lU!'t.' rlh· bo:trd w ;\~ glvc:-ndi~(tcnoll ro adopt chc rcguhuions rh ;H 

\voukl ..lllow rhat ho<Hd ro tcnpl~nll·nt rhe sr:1ndJrds, if ne cessary. 

lr i:-; ;~ ma>:tnt o( starwory con~lrucrion rhar a starure is to h,, ~onsrrued so ;i~ ro 

h.trmonizc it~ v:lf'll)U:\ p~Hrs \virhin thL' lt-gisbrivt pllrpo.se of rhe sr:arure a!l a whole (Wells 
1' . M~wi11,1 Clf)' Pr()P''rllr'>, hn. ( 19SJ) 2~ Cal. 3d 781. 788). As discus!\ed ·~hove, we helieve thl}t 
rh~· plilin nH•,·ming of Secrion 3) 5 requires rhe hcHiing arr!> bL">:trds tO implt?ment rh~ uniform 

sL\nl.Llrl\s :H.h)pr~li hy rhc: commHtec. Thus, wherher Sc:cnon }] 5.4 indicate!-.. ro rhc conrrar)'. 

rh~u rhl' Lt:.'gtsbtun~ intended rhe boards w h:ll't' di:;crerion in rh<H regard dcp~"nds upon 
\\'hnhn thCI'L' IS d rMion,ll hc).o;l.'; r~)l' h;Hmonizing rhl' . tW\) StatUt~S. 

In h.lrmt)f'lJ2ing S~·ninn~ 315 Mh~ 31 S.4, we nc)tt: th;H S.B. 1172 d1J rh)r make <1ny 

, · h.tn~t·~ !O St'~·!ion 31 S, such ~1 .... ch<m~ing rlw rcrm "shell!" ro ''may" in subdivision (d t)f 

s\'lli\.)1') 31) -..H· dc;•lt1ring any subdivi~ions l)r Sccrion 31 5. S.B. 1172 dJd nor dimJni~h rhc S(t)p~ 

\)!' rhc: .\Urhoriry prov!dl'd ro (he co1nmirtet' ro adopt the uniform St<1nd:nds . In !'acr, rhc 
t~ruly:-.1~ or rh~ St.'ll(HL' Commlft<."C on Busin~ss, Profe:-.~lons and Economic Devdopm<.~J\( for 
S.t~. 11 7~ . d<nt ...\ April 19. 2010 (her~Jftet LOtnmJrrt~ an.J.lysis), de~crih~s !he purpose of 

s . B. 1 1 7 2 .m d r he c n :l n me nr 0 r s l' ( ( i()n 3 1 5 A c\ s fo II 0 w :; :I 

"Tht• Aurhl'n pl)inrs t)Ut chM pur::.u<1nt to SB 1441 (Ridlt'y-Thomas, Chapter 

548, Sr;trures of 2008) . rhr DC/\ wt~s rc~..juirt•d ro .1dopr uniform guidelines on 
sixteen sp,·l· j(j~,· SLlnl.tlrd~ dur W1.)ldd ,\r'~piy [l) suh~r.ln\:t' .lbll~lns rwalrh ((lf(.' 

lt~·cn:--.r:-~·:-; , rl' ~T.oll'l.ll c..·:-s ()!' wlwrlwr .1 hn.nd h:1:> fl div~r~tun nroor;.tm . /\lrhuugh
"'' r b J 

nh'lS! l)i . rhr .ldoptc'd guJ~.l('linl's ·do Jll.'lt nt't'd .hlditiol\ill ~ti'Hurcs f tH 
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imp!cmcnrllrion. rhcre ar<' d couple of (h,lnze~ rhar musr be sraruroril}' adopted 
to fully itnplern~nr rhcs~ -.r:wd;:J.rd::.. Thi:> bill scc'ks tu pr-ovide rhe srarurory 
;1urhorlt)' rt) ;\lbw ho~rd:; to Mdcr ·~ li,;t•n::;('t' rv (~·~:-;r~ pra.:-ti~c if rht• hcen~ee 

(~~t~ po~ It I Vl' rnr ~ny ~uhsr;ln(t' th.H b proh ihJt~d undt!r rhe ft'rn\S of I h~ 

lit·t·nscl''s proh,HH.HI l..lr dtv~r:-;lc,)n prl)gfam. i( .1 rnajor qo!arion i:\ (otnmirtcd and 

w hde uthi~rgon'\g (ii nKt11 d iabnosrit: covi11U;jtit.H'\ .. (Com minee :1naly.sis, at p. 4.) 

Thf t"Oill!11itrt•t_' ;)n.1ltm rurrher prm•Jdt:::\ that rhe purpose of S.l3. 1172 was {0 

gr:-tnl spt'l·ifi( ~ntdHHir}' w lmpicrnenr tlw~e ~t.n'l~.iard~ and "provide For rhe full 

. implt·mcnutiL'fl t)r d1t' Unift)l'm Stand.Hds'' (t"omm1rree .m:tlysis, ~r p. l 1 ). The .:ommin~c 
· an:dt>is .H no rimt' impl1c~ th:H rhc Lc'gt~Lnurl' inrendtd rht' Secnon 315 uniform srand~rds to 

h,· rL'visc>d or t epeaiLd h}' S.B. 1172 or dur, in enacting Sen·ion 3 15.4, rht Legi~L,turc 

inLl'lhit•tl lh,H rhe implc..'tll~·nnHlt)n t)f rh~· \tnit'LHm .sr:m~.-brd~ be suhject to rhc di~cr~rion L)r 

c.tt'h hraling ;1rt~ btu rd . 

Thu!-\, in {)UJ' \'tew. Sl·diMt ) l ).4 m.t}' bt• l'l'dM>t'l;\hly run~rl'\1rd tn <1 11UIHh~r rhar 

hMllhlnizes tt with SclfJl)l1 ) 15. Spn·1fic~lly. \.vt' rhmk rh.H rl1l' ltHrnr nf rhe l.egislarure m 
l'l1ct('ting S.:t'llt)ll ) 1) .4 ..... ,,:;not tv ln.·d,t: rhc untrorm ~t:<m~ar~1s dts('r~tton~H}' hut ro "provi\.ll' 

lor dlL· full implenwnr.HiL)O o!" rhe Uniform Srandards" by providing rhe ::~urhL)rir}' to adopr 
n..·gu i:Hions ""h"n.· rht:" Lcgi.-.;brurc bel!tvtd th~n funhtr statutory authortty was needed. 
A~-\- ~)rdingly, WI;' rhink implemt·nt~\tion by the various healing :HtS hu~Hds or rhe uniform 

:-.r.lt'\1.\nt \.b .tdc.)pH'~.lundcrSt•L'tion 31 Sis mand<Hury.
4 

I J\lrlwu~h s~nion I08 ~lnd DivJ:-tll.'l) 2 ((omrn~nt:ing wirh Sl:cricm 500) authorize ti)t' 

hc;}ltng .1rrs bt)ard~ ll'l s~r :>r:tn.:L'nds :lnd adopr r c·gul~nton.s (sec-. for exampl~. Sees. 1224, 1614, 
20 18. 25 .)) .';}), 2615, 271S, 2SS l~, 2930. 3025, 3Sl0, <1nd 3S46), Jt is an ~xiom of st~tutory 
..:Oihtf'll~·tJon rh,\1 .:1 p.lni(uiM or spe-cific provision lrtkc~ pr~cr-dence over t\ conflicung gcn~ral 

prt.)Vi~ i on (S~·..: . 1850. C .C. P .. . Agrwdtt~r.ll L~l!Jl,r H.ei,HrotH Hd t' . St.qv;Tie>r Co11rr ( 1976) 16 C.: .:d. 3d 392. 

1~0. -'~"P JJ:.J"n . Ku11t 1 1'. A_~r~~·~lltrrd l l\c-/,l(j(IIJ5 HJ ( l'-)76) 429 u.s. t\02; Sl't' Jbo s~\. )S)4, Ctv. C.) . 

. l . hu~ . in (.)ltt \ 'l ~'""· rlw :>pl' ..: lllc rL'L]liH~·nwnr llth"k ! Sc..:uon 315 due rhL' uniform :;t.tnd:u-1~ ht' 

.11...\\)ptl·,! :>llth'l'"t'Jt·:-: .tfl) r,t'lh'r:d pr<wi'll\)f\ ;-11Hhcm?.ln~ <h~· b\Lirds w :;~·r srt~nd :Hd:-. ilnd :h:lopr 

l'l'~\lhlt\)fh 
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Thus , it 1:-. L)lll" upinion rh .H. it. thl' unilnrrn ~r:md;lrd~ arc propt'rly adopted b}' rhe 

Subsunct· /\hu~t· CL)0rdin.lfll)l1 Cnmrnirre~.:. rhr: healing an:i h\).ards are re-quirt'd tC'l 

tmpl,•nh'lH 1hl'm . 

\! t'l'}' truly }'L\LII'!;, 

D1anc f:. Boyer ·Vinc 
Legislalivc Coun~el 

~~ 
t~r 

l.i~J rvt. Plumnscr 
DeptH}' l,t'f,isla tl\lt' c~H.Hl!'\t'l 
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Subject 	 Uniform Standards Related to Substance-Abusing Licensees (Bus. & Prof. Code, 

§§315-315.4) 


Executive Summary 

You asked us to review Legislative Counsel's letter of October 27, 2011, which rendered 
certain opinions regarding the Substance Abuse Coordination Con1n1ittee (SACC), which was 
created by Business and Professions Code section 315 to formulate uniform standards for use 
by the healing arts boards to deal vvith substance-abusing licensees. Legislative Counsel opined 
that: 

(1) SACC \Vas required to formally promulgate the uniform standards as regulations pursuant to 
the Administrative Procedures Act (AP A) , and 

(2) the healing arts boards are required to use such standards under Business and Professions 
Code sections 315. 

Sun1mary of Responses 

\Vith respect Lo question ( .\ ), \ve see things diiTerently from Legislative Co ur1se l, in two 
respects. 

First, we believe that SACC~s adoption of uniform standards does not need to undergo the 
formal rule-making process under the APA. \Vhile other lavvs could potentially require the 
adoption of regulations vvhen the standards are in1plementecl by th e boards (such as statutes 
governing particular boards or the APA 's provisions applicable to disciplinary proceedings). we 
disagree that section 3 15 itself triggers the need to issue the uniform standards as regulations. 

Second. even assLnning the uniform standards must be adopted as regulations. we disagree with 
Legislative Counsel's apparent assumpti on that SACC would issue the regulations under 
section 3 15. The legislative histories of the relevant laws and statutory authorities of the 
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indi\'idual boards indicate that the boards would issue the regulations to in1plen1ent the uniform 
standards. 

As to question (2), vve agree with Legislative Counsel that the healing cu1s boards must use the 
uniform standards under sections 315. A board cannot simply disregard a specific standard 
because it does not like the standard or because it believes that the standard is too CLlmbersome. 
Hovvever, son1e specific uniform standards themselves recognize a board's discretion whether 
to order a particular action in the first place. Thus, boards still retain authority to determine if 
they will undertake certain types of actions if permitted under a specific uniform standard. 

Statutory Background 

In 2008, SACC \Vas legislatively established within the Department of Consun1er Affairs Lo 
cr~ate uniform standards to be used by the healing arts boards when addressing licensees with 
substance abuse problen1s. (BL~s. & Prof. Code, § 315, subd. (a); Stats. 2008, ch. 548 
(SB 1441 ). ) By January 1, 2010, SACC was required to "fonnulate uniforn1 and specific 
standards" in 16 identified areas ~'that each healing arts board sha11 use in dealing with 
substance-abusing licensees, vvhether or not a board chooses to have a forn1al diversion 
progran1." (ld. at § 315, subd. (c).) These 16 standards include requiretnents for: clinical 
diagnostic evaluation of licensees; the ten1porary retnoval of the licensee from practice for 
clinical diagnostic evaluation and any treatment, and critet;ia before being pern1itted to return to 
practice on a full-tin1e or part-tin1e basis; aspects of drug testing; whether inpatient, outpatient, 
or other type of treattnent is necessary; worksite monitoring requirements and standards; 
consequences for n1ajor and minor. violations; and criteria for a licensee to return to practice and 
petition for reinstaten1ent of a full and unrestricted license. (Ibid.) SACC n1eetings to create 
these standards are subject to Bagley-Keene Act open 1neeting requiren1ents. (Id. at subd. (b).) 

On March 3, 2009, SACC conducted its first public hearing, ·which included a discussion of an 
overvie·w of the diversion progran1s, the in1portance of addressing substance abuse issues for 
health care professionals, and the impact of allowing health care professionals who are impaired 
to continue to practice. (Sen. Com. on Business, Professions, and Economic Development, 
Analysis of SB 1172 (20 10-2011 Reg. Sess.), as amended April 12, 201 0.) During this 
meeting, SACC men1bers agreed to draft unifon11 guidelines for each of the standards, and 
during subsequent meetings, roundtable discussions were held on the draft uniform standards, 
including public comn1ents. (Ibid.) ln December 2009, the Department of Consll1ner Affairs 
adopted the uniform guidelines for each of the standards required by SB 1441. (Ibid) These 
standards have subsequentl-y been amended by SACC, and the current standards were issued in 
/\pril of 2011. 

According to the author of SB 1441 (Ridley-Thomas) , the intent of the legislation \\'as to 
protect the public by ensuring that, at a minin1um, a set of best practices or standards vvere 
adopted by health-care-related boards to deal with practitioners with alcohol or drug problen1s. 
(Assen1. Con1. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess. ), as 
an1ended June 16, 2008. ) The legislation was also n1eant to ensure unifonnity among the 
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standards established throughout the healing arts licens ing boards under the Department of 
Consumer Affairs. (Ibid.) Specifically, the author explains: 

SB 1441 is not attempting to dictate to [the health-related boards] 
how to run their diversion programs , but instead sets parameters 
for these boards . The fol1ovving is true to all of these boards' 
diversion progran1s: licensees suffer from alcohol or drug abuse 
problems, there is a potential threat to allowing licensees with 
substance abuse problems to continue to practice, actual harm is 
possible and, sadl y, has happened. The failures of the Medical 
Board of California's (MBC) diversion program prove that there 
n1ust be consistency vvhen dealing vvith drug or alcohol issues of 
licensees . 

(Assen1. COin . on Business and Professions, Analysis ofSB 1441 (2008-2009 Reg. Sess.), as 

amended Jtme 16, 2008.) 


In the view of its author, "[t]his bill allows the boards to continue a n1easure of self-governance; 
the standards for dealing with substance-abusing licensees determined by the co1nn1ission set a 
floor, and boards are permitted to establish regulations above these levels." (Ibid) 

In 20 I 0, additional legislation was enacted to further implement section 315. Specifically, it 
provided that the healing arts boards, as described in section 3 15 and with the exception of the 
Board of Registered Nursing, ' 'n1ay adopt regulations authorizing the board to order a licensee 
on probation or in a diversion program to cease practice for n1ajor violations and when the 
board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniforn1 and 
specific standards adopted and authorized under Section 315 ." (Bus. & Prof. Code, § 315 .4, 
subd. (a); Stats. 2010, ch. 517 (SB 1172).) An order to cease practice does not require a fon11al 
hearing and does not constitute a disciplinary action. (!d.§ 315.4 subds. (b), (c).) 

According to the author of SB 1172 (Negrete McLoud), this subsequent statute was necessary 
"because current law does not give boards the authority to order a cease practice." (Sen. Com. 
on Business , Professions, and Economic Developn1ent, Analysis of SB 11 72 (20 1 0-20 l 1 Reg. 
Sess.), as a111ended April 12, 201 0.) The author explains: 
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Although ·most of the adopted guidelines do not need additional 
statutes for implen1entation, there are a few changes that must be 
statutorily adopted to fully itnplement these standards. [~] This 
bill seeks to provide the statutory authority to allow boards to 
order a licensee to cease practice if the licensee tests positive for 
any substance that is prohibited under the tern1s of the licensee's 
probation or diversion program, if a major violation is committed 
and while undergoing clinical diagnostic evaluation. [,!] The 
ability of a board to order a licensee to cease practice under these 
circun1stances provides a delicate balance to the inherent 
confidentiality of diversion progran1s. The protection of the 
public remains the top priority of boards when dealing vvith 
substance abusing licensees. 

(Senate Third Reading, Analysis of SB 1172 (20 1 0-2011 Reg. Sess. )', as 

amended June 22, 2010.) 


Legal Analysis 

la. 	 Section 315 should be construed as not requiring that the uniform standards 

be adopted as regulations. 


Legislative Counsel opined that SACC 1nust adopt the uniform standards as regulations under 
section 315, because (1) the standards n1eet the definition of regulations, (2) none of the express 
exemptions under Government Code section 11340.9 remove them fron1 the APA rule-making 
process, and (3) section 315 contains no express language precluding application of the 
rulemaking provisions of the AP A. (October 27, 2011 Letter, p. 5.) We have a different view 
on the thresho1cl issue of whether the standards qualify as a regulation under section 315. 

Under the APA, a regulation is defined as '~every rule, regulation, order, or standard of general 
application or the an1endment, supplement, or revision of any rule, regulation , order, or 
standard adopted by any state agency to implement, interpret, or make specific the law enforced 
or administered by it, or to govern its procedure." (Gov. Code , § 11342.600.) "No state agency 
shall issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin , manual , 
instruction, order, standard of general application, or other rule, which is a regulation as defined 
in Section 11342.600, unless [it has been adopted in c01npliance with the APA]." (ld. 
§ 11340.5, subcl. (a).) This requirement ca11not be superseded or Inodifiecl by subsequent 
legislation, unless the statute does so expressly. (Id. § 11346, subd. (a). ) 

An agency standard subject to the AP A has two identifying characteristics. First, the agency 
must intend its rule to apply generally, rather than in a specific case. Second, the rul e n1ust 
"implernent , interpret , or make specific the lm\ enforced or administered by [the agency] , or ... 
govern [the agency' s] procedure.' ' (lv!orning Star Co. v. State Bd of Equalization (2006) 38 
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Cal .4th 324 , 3 33, quoting Tideworer j\!Jorine ~Vesrern , in c. er al. v. Brodshuw (1996) 14 Cal.4th 
55 7, 571.) 

Whether a particular standard or rule is a regulation requiring AP A compliance depends on the 
facts of each case, considering the rule in question, and the applicable statutory sche111e. 
Generally speaking, courts tend to readily find the need for such compliance. V·/e understand 
that certain beating a1is boards have already adopted regulations incorporating the uniform 
standards. (See, e.g., Cal. Code Regs. , tit. 16, § 414 7 [Board of Occupational Therapy].) This 
approach is understandable in light of the usually broad requirement that agency rules be 
adopted as regulations and, as noted below, 1nay be required by other lavvs when they are 
implemented by the boards. Here, however, the wording and intent of section 315 indicate the 
Legislature did not intend that the initial act of formulating and adopting the uniform standards 
is within the purview of the formal AP A ntle-n1aking process. 

"The fundamental rule of statutory construction is that the court should ascertain the intent of 
the Legislature so as to effectuate the purpose of the lavv." (Bodell Canst. Co. v. Trustees of 
Cal~fornia State University (1998) 62 Cal.App.4th 1508, 15 15.) In detennining that intent, 
courts ''first exan1ine the words of the statute itself. Under the so-called 'plain n1eaning' rule, 
courts seek to give the words en1ployed by the Legislature their usual and ordinary meaning. If 
the language of the statute is clear and unan1biguous, there is no need for construction. 
However, the 'plain n1eariing' rule does not prohibit a court frmn detennining whether the 
literal n1eaning of a statute compmts with its purpose. If the tern1s of the statute provide no 
definitive answer, then courts may resmi to extrinsic sources, including the ostensible objects to 
be achieved and the legislative history." (Ibid [citations on1itted] .) Courts "n1ust select the 
construction that con1p.orts n1ost closel:y with the apparent intent of the Legislature, with a view 
to promoting rather than defeating the general purpose of the statute, and avoid an interpretation 
that would lead to absurd consequences." (Ibid. [citation on1itted].) "The legislative purpose 
will not be sacrificed to a literal construction of any part of the statute." (Ibid) 

In Paleski v. State Department of!Jealth Services (2006) 144 Cal.App.4th 713, the Couti of 
Appeal applied these rules of statutory construction and found that the chal \enged agency 
criteria were not required to be adopted as regulations under the APA. (Id. at pp. 728-729 .) In 
Paleski , plaintiff challenged an agency 's criteria for the prescription of certain drugs because 
the departn1enf had not promulgated them in con1pliance with the APA. (Ibid.) The statute, 
however, expressly authorized the criteria to be effectuated by publishing then1 in a n1anual. 
(ibid.) According to the court, the "necessary effect" of this language was that the Legislature 
did not intend for the broader notice procedure of the APA to apply when the agency issued the 
criteria. (Ibid) 

Similar reasoning should appl y here. Under the pl~in meaning of section 315, SACC was 
legislatively established to create uniform standards to be used by the healing arts boards when 
addressing licensees with substance abuse proble1ns. (Bus . & Prof. Code, § 315, subcl. (a).) 
The intent of the legislation was to protect the public and to ensure that n1inin1un1 standards are 
met and to ensure unifonnity an1ong the standards established throughout the healing arts 
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licensing boards under the Department of Consumer affairs. (Assem. Cmn. on Business and 
Professions, Analysis ofSB 1441 (2008-2009 Reg. Sess.), as an1ended June 16, 2008.) ln 
formulating these uniform standards, SACC was subject to the Bagley-Keene Act, which 
requires noticed public meetings. Many roLtndtable discussions were held on the draft uniform 
standards, including pub I ic vetting and public com1nents. ln that way, the affected community 
lem11ed about the standards and had the opportunity to comment. This is a prime requirement 
and purpose of the APA rule-making process (see Gov. Code, § 11343 er seq.), bi.1t it has 
already been fulfilled by the procedures set forth in section 315. To now require SACC to 

repeat that process by promulgating the standards as regulations would make little sense and be 
dup li cati ve. 

Nor does the process for the forn1ulation of the standards set forth in section 315 cmnport with 
the other purposes and procedures of the AP A. During the APA rule-1naking process, an 
agency n1ust provide various reasons, justifications, analyses, and supporting evidence for the 
proposed regulation. (Gov. Code,§ 11346.2.) Those provisions and other provisions of the 
AP A are intended to address the proliferation, content, and effect of regulations proposed by 
administrative agencies . (ld. §§ 11340, 11340.1.) Here, the agency is not proposing to adopt 
the uniforn1 standards. The Legislature has required that the standards adopted by SACC, be 

· uniforn1, and be used by the boards. Given this statutory n1andate that they be i1nplemented, 
subjecting the uniform standards to substantive review under the AP A again 1nakes little sense. 1 

1b. 	 The SACC would not be the rule-making entity, even if the uniform standards 

vvould have to be adopted as regulations. 


Even assuming that APA com pi iance vvas required uncle!· section 315, it is doubtful that SACC 
would carry the responsibility to adopt regulations. The second component of a regulation 
requires that the rule n1ust "implement, interpret, or n1ake specific the law enforced or 
administered by [the agency], or ... goven1 [the agency's] procedure." (Jvforning Star Co., 
supra, 3 8 Cal. 4th at p. 333 .) Here, SACC was mandated to create the uniform standards to be 
used by separate boards; the SACC 's creation of the uniform standards does not i1nplement, 

1 Even though the standards do not have to be promulgated as regulations by SACC under 
section 315, this does not mean that certain regulations would not arguably be required on the 
part of son1e or all of the boards under other statutory schemes, such as the laws applicable to a 
particular board or the APA 's provisions on quasi-adjudicatory proceedings. This type of 
analysis would require a fact specific, case-by-case study of each board's practices and its 
regulatory scheme and n1ay include consideration of: (1 ) whether a board's statutory authority 
requires the adoption of regulations related to actions against substance-abusing licensees , (2) 
\\ hether current regulations conflict with the standards, and (3 ) whether in an adtninistrati ve 
adjudicati ve setting, the standards are considered "penalties" and thus n1ust be adopted as 
regulations under section 11425.50, subdivision (e) , ofthe Government Code. 

http:11425.50
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inteqJret, or make any law more specif1c. (Bus. & Prof. Code,§ 315 , subds. (a), (c) .) The only 
express statutory role of the SACC is to determine the unifonn standards in the first place.2 

The boards are then required to use and apply the standards and have much clearer authority to 
adopt regulations. "Each of the boards [within the Departlnent of Consumer Affairs] exists as a 
separate unit, and has the function of setting standards, holding 1neetings, and setting dates 
thereof, preparing and conducting examinations, passing upon applicants, conducting 
investigations of violations of lavvs under its jurisdiction, issuing citations and hold hearings for 
the revocation of licenses, and the in1posing of penalties following such hearings, in so far as 
these powers are given by statute to each respective board." (Bus. & Prof. Code, § 1 08.) 

The legislative history for section 315 a1so supports this conclusion. According to its author, 
section 315 was adopted to protect the public by ensuring that, at a 1ninin1um, a set of best 
practices or standards vvere adopted by health care related boards to deal with practitioners 
\Vith alcohol or drug problems. (Assem. Com. on Business and Professions, Analysis of SB 
1441 (2008-2009 Reg. Sess.), as amended June 16, 2008, e1nphasis added.)3 Practically 
speaking, it would be difficult for the SACC (or the Department of Consumer Affairs) to draft 
regulations applicable to all boards; given that they are unique and deal with different subject 
areas, unless such regulations were adopted 'Wholesale, on a one-size-fits-all basis. As 
explained below, 'While the healing arts boards n1ust use the standards, they only have to use the 
ones that apply to their procedures. 

Thus, while section 315 does not require regulations to initia11y adopt the standards, the boards 
(and not SACC) would more reasonably be tasked with this responsibility. 

2. 	 The healing arts boards must use the uniforn1 standards to the extent that they 

apply. 


The original language of section 3 15 is clear that the standards n1ust be used. (Bus. & Prof 

Code, § 31 5, sub d. (a) ["unifon11 standards that will be used by healing arts boards"], subd. (b) 

["uniforn1 standards ... that each healing arts board shall use in dealing with substance-abusing 

licenses"].) Legislative Counsel was asked to opine on whether subsequent legislation (Bus. & 

Prof. Code, § 315.4) someho\v made these uniform standards discretionary. '0/e agree \Vith 


~ The SACC is a con1mittee formed by various executive officers of healing arts boards and 

other public officials formed 'rvithin the Department of Consumer Affairs. (Bus. & Prof. Code~ 


§ 315, subds. (a).) 

3 As discussed shortly, the legislative history for follow-up legislation sin1ilarly explains that its 

purpose was to provide statutory authority for son1e healing arts boards to issue regulations to 

implement ce11ain of the uniform standards. (Sen. Com. on Business , Professions, and 

Economic Development Analysis ofSB 1172 (2010-2011 Reg. Sess.), as amended Apri112 , 

2010.) 
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Legislative Counsers conclusion that section 315.4 did not make the uniform standards 
optional. (Oct. 27 2011, Letter, p. 9.) 

Section 315.4 was enacted two years after section 315, and provides that that the healing at1s 
boards, as described in section 315 and with the exception of the Board of Registered Nursing, 
"may adopt regulations authorizing the board to order a licensee on probation or in a diversion 
program to cease practice for major violations and 'vvhen the board orders a Iicensee to undergo 
a clinical diagnostic evaluation pursuant to the uniform and specific standards adopted and 
authorized under Section 315 ." (Bus . & Prof. Code, § 315 .4, subd. (a); Stats. 2010, ch. 517, 
(SB 1172).) If a board· adopts such regulations , there is nothing to indicate that use of uniform 
standards created under section 315 is optional. Such an interpretation would be contrary to the 
legislative intent. Section 314.5 was enacted for the lin1ited purpose to give boards the 
authority to order a licensee to cease practice, as this was not provided for in section 3 15. (Sen. 
Com. on Business, Professions, and Econon1ic Developn1ent, Analysis of SB 1172 (20 10-2011 
Reg. Sess.) , as an1ended April 12, 2010.) By no means was the intent to transform the 
n1andatory uniform standards of section 315 into optional suggestions. As the author explains: 

Although most of the adopted guidelines do not need additional 
statutes for i1nplementation, there are a fevv changes that must be 
statutorily adopted to fully itnple1nent these standards. [~] This 
bill seeks to provide the statutory authority to allow boards to 
order a licensee to cease practice if the licensee tests positive for 
any substance that is prohibited under the ten11s of the licensee's 
probation or diversion program, if a major violation is com1nittec\ 
and while undergoing clinical diagnostic evaluation. 

(Senate Third Reading, Analysis ofSB 1!72 (2010-2011 Reg. Sess.), as an1ended June 22, 

201 0.) 


ln addition, s01ne specific uniform standards then1selves recognize a board's discretion whether 
to order a particular action in the first p1ace. (See e.g. Uniform Standard# 1 ["If a healing arts 
board .orders a licensee ... to undergo a clini9al diagnosis evaluation, the follo·wing applies: ... 
"] .) The standards must be applied, however, if a board undertakes a particular practice or 
orders an action covered by the standards. A determination regarding a board's speci fie 
application (or nol) of certain uniform standards would have to be based on a fact specific, case
by-case review of each board and its regulatory sche1ne. However, once a board implements a 
procedure covered by the uniform standards, it cannot disregard the applicable uniform standard 
because it disagrees with the standard's substance. 

Conclusion 

For the reasons stated above, in our view, section 315 can be read to preclude the necessity to 
adopt regulations \Vhen the uniform standards are issued initially. And even if regulations \Vere 
required under section 315, SACC would not be tasked \~1 ith this responsibili ty. We also 



Dorea thea Johnson 

February 29 , 2012 

Page 9 


believe that the healing arts boards n1ust use the uniform standards vvhere an agenc) undertakes 
an action covered by the standards. 

· Please feel free to contact me if you have any questions or \vould like to discuss the above. 

:KAL 

cc: Peter K. Southworth , Supervising Deputy Attorney General 





.Agenda Item #11.A. - Attachment I 

i-1 , &. "T t 0 I C.: ~. ~ I f (. 1 1-1 t.J " 

DIVISION OF LEGAL AFFAIRS 
1625 N. Market Blvd., Suite S 309, Sacramento , CA 95834 

•· · • • ; :., ; · • ·• · I ',-'· ,, ,:, , , } , 1, P (916) 574-8220 F (916) 574-8623 

MEMORANDUM 

DATE 

TO 

FROM 

SUBJECT 

April 5, 2012 
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OOREATHEAJOH~SON 


Deputy Director, Legal Affairs 

. Department of Consumer Affairs 

· Opinion Regarding L:Jniform Standards for Substance-Abusing 
Licensees (SB 1441) 

This memo addresses a number of questions that have been raised concerning the 
discretion of healing arts boards, with respect to the Uniform Standards for Substance
Abusing Healing Arts Licensees ("Uniform Standards") that were formulated by the 
Substance Abuse Coordination Cpn1mittee and mandated by Business and Professions 
Code section 315 . Previously , there have been discussions and advice rendered , 
opining that the boards retain the discretion to modify the Uniform Standards. This 
opinion , largely influenced by the fact that the rulemaking process necessarily involves 
the exercise of a board's discretion, has been followed by a number of boards as they 
con1pleted the regulatory process. 

Two opinions, one issued by the Legislative Counsel Bureau ("Legislative Counsel") 
dated October 27, 2011, and an informal legal opinion, rendered by the Government 
Law Section of the Office of the Attorney General ("Attorney General") , dated 
February 29 , 2012 , have been issued and address the discretion of the boards, in 
adopting the UnHorm Standards. This memo is to ·advise the healing arts boards of this 
'office's opinion regarding the questions raised, after a review of these two opinions. A 
copy of each opinion is attached for you r convenience. 
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Questions Presented 

1. 	 Do the healing arts boards retain the discretion to modify the content of the 

specific terms or conditions of probation that make up the Uniform . 

Standards? 


Both Legislative Counsel and the Attorney General concluded that the healing 
arts boards do not have the discretion to modify the content of the specific terms 
or conditions of probation that make up the Uniform Standards. We concur with 
that conclusion. 

2. 	 Do the healing arts boards have the discretion to determine which of the 

Uniform Standards apply in a particular case? 


Legislative Counsel opined that, unless the Uniform Standards specifically so 
provide, all of the Uniform Standards must be applied to cases involving 
substance-abusing licensees, as it was their belief that the Legislative intent was 
to "provide for the full implementation of the Uniform Standards." The Attorney 
General agreed with Legislative Counsel. Following . our review and analysis of 
Business and Professions Code Section 315, we concur with both the Office of 
the Attorney General and the Legislative Counsel. 

3. 	 Is the Substance Abuse Coordination Committee (SACC) the entity with 
rulemaking authority over the uniform standards to be used by the healing 
arts boards? 

The Legislative Counsel concluded that the SACC had the authority to 
promulgate regulations mandating that the boards implement the Uniform 
Standards. However, the Office of the Attorney General disagreed and 

· concluded that the SACC was not vested with the authority to adopt regulations 
implementing the uniform standards. We agree with the Office of the Attorney 
General. It is our opinion that the authority to promulgate the regulations 
necessary to implement the Uniform Standards, lies with the individual boards 
that implement, interpret or make specific, the laws administered by those 
boards. As the SACC is limited to the creation or formulation of the uniform 
standards, but is not authorized to implement the laws of the healing arts boards} 
it does not have authority to adopt regulations to implement those standards. 
Consequently} we agree with the Attorney Generafs opinion that the SACC is not 
the rule-making entity with respect to the .Uniform Standards, and therefore has 
no authority to adopt the Uniform Standards as regulations. 

It is our recommendation that healing arts boards move forward as soon as possible to 
implement the mandate of Business and Professions Code section 315 , as it relates to 
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the Uniform Standards. Some of the standards are appropriate for inclusion in an 
agency's disciplinary guidelines, which necessarily will involve the regulatory process. 
Others are administrative in nature and not appropriate for inclusion in the disciplinary 
guidelines. For example , Uniform Standard No. 16 which sets forth reporting 
requirements would not be appropriate for inclusion in disciplinary guidelines. 

Please work with your assigned legal counsel to determine how best to implement the 
Uniform Standards. This should include a discussion as to whether : (1) the Uniform 
Standards should be placed in a regulation separate from the disciplinary guidelines; (2) 
the implementing regulation should include a definition of (or cr.iteria by which to 
determine) what constitutes a "substance~abusing licensee." 

It is hopeful that the foregoing information addresses your concerns with respect to the 
implementation of the mandatory uniform standards. 

Attachments 

cc: 	 Denise Brown, DCA Director 

Awet Kidane, DCA Chief Deputy Director 

DCA Legal Affairs Attorneys 
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Board of Vocational Nursing aQd Psychiatric Technicians 

MODIFIED TEXT 

Changes to the originally proposed language are shown by double underline for new text 
and underline with strikeout for deleted text. 

Vocational Nursing Regulations 

California Code of Regulations, Title 16, Division 25, Chapter 1, Article 4, is amended to read: 

25 24. Disciplinary Guidelines and Unifonn Standards Related to Substance Abuse. 

In reaching a decision on a disciplinary action under the Adn1inistrative Procedure Act 
(Government Code Section 11400 et seq.) the Board shall consider utilize the disciplinary 
guidelines entitled "Disciplinary Guidelines and Uniform Standards Related to Substance 
Abuse" (Rev. 6/19/076/20/11 ), which are hereby incorporated by reference. The Disciplinary 
Guidelines apply to all disciplinary matters; the Uniform Standards apply to a substance abusing 
licensee. 

W 1'~ot\vithstanding Subiect to subsection (b), fJ.Qeviation from thesethe 
guidelineDisciplinary Guidelines, including the standard conditions of probation, is 
appropriate where the Board, in its sole discretion, determines that the facts of the 
particular case warrant such a deviation- for example: the presence of mitigating or 
aggravating factors ; the age of the case; evidentiary problems. 

{hl If the conduct found to be a violation involves the use of drugs and/or alcohol, the 
licensee shall be presumed to be a substance abusing licensee for purposes of Section 
315 of the Business and Professions Code. If the licensee does not rebut that 
presumption, then the Uniform Standards for a substance abusing licensee shall apply 
unless the licensee establishes that, in his or her particular case, appropriate public 
protection can be provided vrith modification or omission of a specific standard as a 
term of probation . 

.(0 Notwithstanding the Disciplinary Guidelines, any proposed decision issued in 
accordance with the procedures set forth in Chapter 5 (commencing with Section 
11500) of Part 1 of Division 3 of Title 2 of the Government Code that contains any 
finding of fact that the licensee engaged in any act of sexual contact as defined in 
subdivision (c) of section 729 of the Business and Professions Code, with a patient. or 
has con1mitted an act or been convicted of a sex offense as defined in Section 4401 0 
of the Education code, shall contain an order revoking the license. The proposed 
decision shall not contain an order staying the revocation of the license. 

Note: Authority cited: Section 2854, Business and Professions Code; and Section 
11425.50(e), Govermnent Code. Reference: Sections 315 , 315.2, 315.4, 729,2875,2876 and 
2878, Business and Professions Code; Section 44010, Education Code; and Sections 11 400.20, 
11 425.50(e), and 11500, Govermnent Code. 

http:11400.20


Board of Vocational Nursing and Psychiatric Technicians 

MODIFIED LANGUAGE 

Changes to the originally proposed language are shown by double underline for new text 
and underline with strikeout for deleted text. 

Psychiatric Technician Regulations 

California Code of Regulations, Title 16, Division 25, Chapter 2, Article 4, is amended to read: 

2579.10. Disciplinary Guidelines and Uniform Standards Related to Substance Abuse. 

In reaching a decision on a disciplinary action under the Administrative Procedure Act 
(Government Code Section 11400 et seq.) the Board shall consider utilize the disciplinary 
guidelines entitled "Disciplinary Guidelines and Uniform Standards Related to Substance 
Abuse" (Rev. 6/19/076/20111 ), which are hereby incorporated by reference. The Disciplinary 
Guidelines apply to all disciplinary matters; the Uniform Standards apply to a substance abusing 
licensee . 

.(ill_ }tohvithstanding Subiect to subsection (b), ±;)_deviation from thesethe 
guidelineDisciplinary Guidelines, including the standard conditions of probation, is 

· appropriate where the Board, in its sole discretion, determines that the facts of the 
particular case warrant such a deviation- for example: the presence of mitigating or 
aggravating factors; the age of the case; evidentiary problems . 

.(hl If the conduct found to be a violation involves the use of drugs and/or alcohol, the 
licensee shall be presumed to be a substance abusing licensee for purposes of Section 
315 of the Business and Professions Code. If the licensee does not rebut that 
presumption, then the Uniform Standards for a substance abusing licensee shall apply 
unless the licensee establishes that, in his or her particular case. appropriate public 
protection can be provided 'vvith modification or omission of a specific standard as a 
term of probation. 

W Notwithstanding the Disciplinary Guidelines, any proposed decision issued in 
accordance with the procedures set forth in Chapter 5 (commencing with Section 
11500) of Part 1 of Division 3 of Title 2 of the Government Code that contains any 
finding of fact that the licensee engaged in any act of sexual contact as defined in 
subdivision (c) of section 729 of the Business and Professions Code, with a patient, or 
has committed an act or been convicted of a sex offense as defined in Section 4401 0 
of the Education code, shall contain an order revoking the license. The proposed 
decision shall not contain an order staying the revocation of the license. 

Note: Authority cited: Section 4504, ·Business and Professions Code; and Section 
11425.50(e), Governn1ent Code. Reference: Sections 315, 315.2, 315.4. 729, 4520 and 4521 , 
Business and Professions Code; Section 44010, Education Code; and Sections 11400.20, 
11425.50(e), and 11500, Government Code. .. 
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2535 Capitol Oaks Drive, Suite 205 

Sacramento, California 95833 

linda.ruyters@dca.ca.gov 

Dear Ms. Ruyters: 

Thank you for the opportunity to comment on the modified text to Title 16, California Code of 

Regulations Sections 2524 and 2579.10 regarding disciplinary actions for Licensed Vocational Nurses 

and Licensed Psychiatric Technician, respectively. The California Nurses Association representing 86,000 

registered nurses, has reviewed the modified text and all three of the documents that were added to 

the rulemaking record: 

1. Legislative Council Bureau Opinion, October 27, 2011, 

2. Office of the Attorney General Informal legal Opinion, February 29, 2012, and 

3. Department of Consumer Affairs Opinion, April 5, 2012. 

The proposed regulations have been modified to reflect the opinion of Leg Council, the Office of the 

Attorney General and the opinion of the Department of Consumer Affairs that healing arts boards do 

not have the discretion to modify the content of the specific terms or conditions of probation that make 

up the Uniform Standards. 

The proposed regulations were issued originally July 22, 2011 in Notice Register 2011 No. 29-Z. The 

Proposed Action on these regulations is now more than a year past the date when they were originally 

issued for comments. However, it is clear that the opinions being added to the rulemaking file directly 

impact the language as it was originally proposed and came following the September 6, 2011 45-day 

comment period. 

Public comments on modified texts are only considered on changes made to the original proposed 


regulations and as such the California Nurses Association supports the BVNPT's modifications of the 
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original proposed regulations since the regulations would have been found invalid without them. The 

BVNPT was required to delete the discretionary language that would have allowed it to consider 

modification or omission of a specific standard of probation for licensees presumed to be substance 

abusing for purposes of Section 315 of the Business and Professions Code and who did not rebut that 

presumption. The original language would have allowed a licensee to establish to the BVNPT's 

satisfaction that in his or her particular case, appropriate public protection could be provided with 

modification or omission of a specific standard as a term or probation. Clearly the opinions newly 

included in the rulemaking file prohibits such modifications by healing arts boards, including the BVNPT. 

The BVNPT retains its sole discretion to determine whether mitigating or aggravating factors of a 

particular disciplinary action warrants deviation from the .Disciplinary Guidelines, including the 

standard conditions of probation. This discretion applies only to the Disciplinary Guidelines portion and 

not to probation conditions under the Uniform Standards Related to Substance Abuse. 

The language in Sections 2524 and 2579.10 are identical as they apply to Licensed Vocational Nurses 

and Psychiatric Technician, respectively. CNA recognizes the necessity for these modification and for 

adding the three opinions to the rulemaking file. CNA believes that the conditions for probation are 

punitive rather than aimed at rehabilitation and effective monitoring but we realize that current law and 

the interpreta.tion given the law through the Attorney General's office, leaves no room for the 

discretionary decision making that CNA believes is central to the role of professional boards when 

dealing with impaired licensees. 

Thank you again, for the opportunity to review these proposed modifications to the regulations 

addressing Disciplinary Guidelines and Uniform Standards Related to Substance Abuse. 

~~~~ 
2ie Castillo 

Director, Government Relations 




